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(Monday , October 30, 2023, at 11:03 a.m.) 

P R O C E E D I N G S 

JUDGE MYERS : All right. Good morning, 

everyone . We're here today in -- for our first of what 

I believe will become multiple status conferences in the 

case of the Camp Lejeune Water Litigation. I'll ask 

counsel who are here to just make your appearance for 

the record so we know who is here, and then we will - ­

we'll start with the United States. 

MR. BAIN: Your Honor, Adam Bain for the 

United States. 

MS . LIPSCOMB: Bridget Bailey Lipscomb for 

the United States. 

MR . BU: Nathan Bu for the United States. 

MR. BELL: Good morning, Your Honor. Edward 

Bell for the plaintiffs. 

MS. BASH : Zina Bash for the plaintiffs. 

MR. ROBERTS : Good morning, Your Honor . Jim 

Roberts appearing on behalf of the plaintiffs. 

MR. DOWLING: Good morning , Your Honor . 

Mike Dowling on behalf of the plaintiffs as well. 

MS. WALLACE: Good morning, Your Honor. 

Mona Lisa Wallace for plaintiffs. 

MS. CABRESER: Good morning , Your Honors. 

Elizabeth Cabreser for plaintiffs. 
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MS. GREENWALD: Good morning, Your Honors . 

Robin Greenwald for the plaintiffs . 

MR . OVERHOLT: Good morning, Your Honor . 

Hugh Overholt, lia i son counsel. 

MR. ELLIS: Good mo rning. Charles Ellis on 

behalf of plaint if fs as l ia iso n counsel. 

JUDGE MYERS: All right . We ll, this is 

the status conference is to find out where we are . We 

have mul tiple questions that need to approach -- I ' m 

speaking as Chief just for a moment . And I ' ll hold to 

my colleagues to fully participate . We are here today 

with Judge Jones , who is going to become our lead 

discovery magistrate for the entire litigation , and we 

thought it was important that he be with us because I 

suspect that a significant amount of the time that is 

actually spent with members of the bench wi ll be 

spent between you and Judge Jones trying to figure out 

how best to proceed in th is matte r . 

We ' re at the po i nt now where we have 

multiple standi ng orders that are designed to streamline 

this litigation , hopefully move us forward . And we have 

begun the process, it looks like , of making some offers 

and the process of settling at least the first discovery 

and participating in the Track One settlements that are 

appropriate in this matter . 
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With that in mind, I'll start with just 

asking where we stand in regards to what we believe are 

the claims, what claims we think are going to be moving 

from the Navy back to the Court, and how we're doing 

initia l ly regarding Track One fo r settlement, Track One 

for litigation, how much do we think is going to move 

out of settlement and back into litigation. As I've 

been looking at the case filings, it looks like we have 

less -- that's my principal area of concern. I'l l ask 

Judge Dever to sort of set for you -- the stage for you 

about what he ' s thinking about and then I ' ll proceed to 

Judge Boyle. 

JUDGE DEVER: Sure. So , I mean, I have 

questions just about - - I know under Case Management 

Order No. 2 , there was -- I think it's later . It might 

be in about a week, the status of the discovery pool 

profile form . So I would like to get an update on that 

to see where y ' al l are. I appreciate al l of the work 

that's gone into getting us to this point. 

would be a helpful piece of information . 

But that 

It would appear that , at least on my 

count -- and I stand ready to be corrected . I think 

that there have been a total of 47 short-form complaints 

filed . I know there's still time for those to be filed. 

And I know l awyers often work to deadlines . And so if 
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the deadline hasn't arisen yet, the lawyers think, Well, 

I've still got plenty of time. But I think it's 

important for everybody to rea lize for us to get a 

representative sample of jury verdicts , if the only 

thing that get filed -- if there are only 47 short-form 

complaints and they're al l the best kinesis from the 

plaintiff ' s perspective , I would completely understand 

the Department of Justice saying these are not 

representative verdicts, at whatever point we get 

verdicts next year. 

And so I just say that to y ' all that I 

realize there's still some time, but it 's something to 

consider . Because I just think that ' s a litigation 

reality of us going th ro ugh this track system, which I 

think makes perfect sense to do it, assuming that we 

actually get some representative cases that actually get 

filed so that each side, as sort of topic of settlement 

is discussed, can say we think this actually is 

representative . Because if it's not, I mean, I think 

the Department of Justice could , understandably, say 

we'll try these cases for decades. And that -- it would 

certainly be, at some level, understandable, but it 

would be a shame for people who actually are old , sick 

Marines. And so I would just hope that the lawyers 

realize that. And I think y'all do. And again, I know 
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there's still time. 

striking to me . 

But that was what was kind of 

And with that, I'll yield to Judge Boyle . 

JUDGE BOYLE: Well, I don ' t have too much to 

say. I ' m appreciative very much of my col l eagues . 

Certainly Chief Judge Myers and Judge Dever taking the 

laboring oar in the structure and management of all of 

these cases . It ' s a daunting challenge. 

I 'm ready to go ahead and -- of course, 

remember, that we all have our separate cases . So while 

we ' re here together collectively, we have -- including 

Judge Flanagan, we have 25 percent of the fi l ed cases 

each, or just about that. And so I'm here ready and 

willing and able, hopefully, to try cases when the time 

comes . And that time will come sooner rather than 

later . I think that from my perspective some insight 

into what the cases are really wor t h was a valuable 

will be a valuable tool. 

JUDGE MYERS : 

And that's where I stand . 

Judge Jones is going to be 

our , as I said, lead magistrate for discovery matters. 

Some of the things I think that are going to fairly be 

on the table pret ty quick l y are: 

stipulated to? What do we agree? 

What's being 

Do we have general 

causation or specific causations as to which diseases? 

Are there any diseases the United States is wi lling to 
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stipulate as meeting general causation, and we can move 

to specific causation and sort those out. The 

settlement proposal that we all read makes no said 

promises. 

diseases. 

But there are different tracks with different 

I'll tell you in my own cases -- and I'll 

forecast this -- I ' m interested in the possibility of 

bifurcating discovery, doing early discovery on the 

non-Track One diseases. To the extent it's necessary on 

the Track One diseases on causation, Daubert, getting 

those set so that we can know where we are and if we're 

moving forward, before we spend a lot of attorney time 

and a lot of plaintiff time as well as the Government's 

time on individualized cases. If we can't get through 

the science first -- I think going through the science 

first has been very successful in other l itigation of 

similar type. So in my own cases, I will be very 

interested in early Daubert , particularly for those 

cases where we don't have stipulation as to general 

causation. 

I think at this point it might be best for 

us to hear from you as to where you stand, what you 

think we need to know. In part, we wanted to do this 

early to be sure that everybody knows that Judge Jones 

has the full imprimatur of the Court. And it's unusual 
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that there are four different judges with a quarter of 

the cases in litigation of this kind . This is crafted 

from whol e -- the whole thing is new for everyone . 

Or dinarily, these all end up before a single judge and 

you have a singl e district judge managing it . But Judge 

Jones will speak with a uniformed voice for us on the 

issues related to discovery, and we are intending to 

fully empower him publicly as the magistrate judge. Of 

course, there are issues that will be appealab l e I 

understand that -- from the way things are being 

managed . 

be clear . 

But he has our imprimatur, and we want it to 

So with that in mind , I think we wil l -- we 

will start with the plaint i ffs and let us you let us 

know how things are going and what you think we need to 

know at this stage . 

MR . BELL: Good morning, Your Honor . We 

totally agree with what you're saying. The streaml ining 

of these cases i s important, but maybe you ' ll hear some 

things this morning that might give you some doubt that 

that ' s equally thought on both sides . 

about that . 

We ' re concerned 

So, Your Honor, Judge Dever, we anticipate 

by Friday that most of the cases that are filed on 

short-form complaints , there will be an additional 
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number filed that will give the Court plenty to choose 

from. So I don ' t want to say, "Don't worry about it, " 

but I do -- I do know that we've had three different 

committees working, Judge , and they're working on 

weekends and working at night. Obviously, there is a 

case here or there that might have some problems that 

were unanticipated that will be not in the pool and they 

will file their short form after the deadline. But 

generally we expect to have plenty. In fact, we would 

like to ask the Court at another time when you ' re ready 

to hear, we have some additional ideas of how we might 

can streamline it further up to now , seeing what we 

have, things like that . 

So -- and just following your order, we have 

had a number of stipulations. These are not necessarily 

trial stipulations ; mostly, process stipulations. As 

you can imagine, sometimes your trial stipulations 

are they may be premature at this stage. But to be 

honest with you, Judge, we had three stipulations that 

kind of surprised us that we couldn 't get done . One, of 

course , we asked the Government to stipulate to the 

ATSDR 2017 health study . This was the study upon which 

the statute was based. It's the l argest epidemiological 

study in U.S. history . They declined to do so . 

We asked the Government to give us whether 
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they would stipulate to general causation for the Track 

One diseases. Response was, "We're checking with our 

experts. We ' ll let you know." 

And then we have a pretty impo r tant issue, 

Your Honor, having to do with what we're calling a 

base-wide model versus a site-specific model of 

exposure. Now, the ATSDR model was used as a base- wide 

model. If you ' re at the base for 30 days and you got 

one of the target diseases, then you've met the statute. 

The Government wants to take and cherry pick where you 

lived. So if someone lived at Tarawa Terrace and their 

exposure was less than someone who lived at Hadnot 

Point, they want to take that and run with that and not 

have a base- wide model . But, of course , everybody on 

the base has a lifecycle that they go through . 

Someone mentioned the other day , well, why 

didn't they give these folks water bottles . They didn't 

have water bottles back then. And like a lot of us went 

to go play baseball, we drank out of a hose . If you 

played football in high school , you drank out of a hose. 

You drank out of something else. The Marines in 

training, they got -- they drank out of the water 

containers. Back then, the -- all the bases had to be 

built based on local building codes. North Carolina 

codes back then required every building to have water 
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fountains . So where you worked, where you lived, where 

you played, where you ate dinner, where you went 

shopping, everybody went to the water fountain and 

drank . And so to say that someone lived at Tarawa 

Terrace had less of an exposure on certain chemicals 

than otherwise is not what the ATSDR did. 

And you can imagine if we had to do a 

separate, independent epidemiological study for each 

plaintiff, Your Honor, we would be in triple Roman 

times, not just one Roman time. 

11 

So Congress passed the statute that said if 

you were there 30 days, not if you were there 30 days at 

this location or this location. If you were there 30 

days and they recognize this problem . How is Mrs . Jones 

who had three kids that goes to three different schoo l s, 

how are you going to say their exposure was less when 

they were in schools in another location that had a 

higher exposure? Which it's a good model, and it works . 

And 30 days with these dangerous chemicals 

is a fairly short time . But once we, hopefully, can 

show you how dangerous they are , that kind of exposure 

real ly creates bedlam. But if you were there six 

months -- I know the last study we looked at , the 

average stay was around 1100 days . Only 1 percent of 

the cases we know of even met that five - year requirement 
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the Government put out on the EO. 

So we would like the Court to initially 

address for us this issue of whether we 're looking at a 

base-wide model or a site-specific model because that 

affects how we hire experts, who we get to do these 

things. Because of the Government ' s position, we've 

been tal king to modelers to come up with a lifecycle 

model and to show the Court what does someone do on an 

12 

average day at Camp Lejeune. Well, we've got to do that 

over 33 years. It ' s a hugely expensive proposition. 

We ' re talking about maybe a million do llars to put this 

model together, and we think that's not needed. We 

think the statute doesn ' t say we're supposed to do that. 

And Congress knew that. We need some help on that. 

The ATSDR, Your Honor, we would love the 

Court to have a conversation wit h us and maybe ta lk 

about whether that is a l egitimate model. I mean, ATSDR 

has this unique causation , as you ' re aware , it's called 

in there equipoise . 

not a legal term. 

Equipoise is a medical term; it's 

But in the ATSDR, all five of the 

Track One diseases are equipoise and above. It ' s the 

highest level of proof. But, yet, the Government , 

"Well, we aren't sure. We can let our scientists tell 

us what to do." That's not what the law says. 

So I think those are the kinds of things, 
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Your Honor, that we are hearing now . And then , of 

course, with the recent filing on Friday, it's crazy. 

But those are the things that we ' ve got to 

get past. Because if we don't get past those, we're 

going to be here two years from now before we can try 

the first case. And so it's that important . So we 

would ask the Court to let us know when it's convenient 

for us to present what we need to present preliminari ly. 

We would like to do that. We're ready to do it at your 

convenience and ask the Court for some guidance . 

Your Honor, the next thing the Court asked 

was for how are we doing in discovery. We've sent out 

now three discovery requests . The first request, Your 

Honor -- Judge Boyle , you might get a little interest in 

this . You remember in what we call Camp Lejeune One, 

the earlier cases, and then there was an MDL established 

way back? Well, the Government at the MDL hearing told 

the MDL panel that they wanted the cases in Atlanta 

because that's where all of the documents were. We 

argued to keep it here in North Carolina . Well, the MDL 

court bought that argument and sent it down to Atlanta. 

And that's where ATSDR is located . But now we ' ve asked 

for all of those databases . We know of six databases 

that ATSDR has used or put together, and we want access 

to those . We want unfettered access to those . Because 
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they have all of the science, all of the data . And then 

we have things we could add to it to actual l y make the 

epidemiological study better . But we have to get that 

access. 

So we sent out a 30 (b) ( 6) notice . 

hopefully going to get a date some time soon. 

We ' re 

We ' re 

working on that . At l east we're waiting to get one . 

And then that then began to present a 

problem that we didn ' t anticipate with the CMO. And the 

CMO, the Court ordered only one witness for the 

Government -- i n other words, a governmental witness can 

on l y be deposed one t i me . But , Judge , I know the exact 

person that can give us information on those six 

databases. Could notice them today. I don ' t need them 

telling me which expert or which witness they ' re going 

to present and prepare. I know someone who works them 

every day, and we cou l d do that , but then that would use 

up our one t i me to take his deposition. I think to 

streamline that and g i ve us the oppo r tunity to maybe 

rethink that. Obviously , we're not going to abuse it . 

I f we did , then the Government would surely tel l us. 

But this guy is there . He ' s the primary 

mover at the ATSDR right now -- or the three peop l e. 

Two of them are retired . He ' s ready to do this, and I 

thin k we can get this done in ten days instead of 30 
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days. So those are the kind of things we need some help 

on. 

We have sent out now two requests for 

production. One is actually due today. That has to do 

with all of the databases we're asking about . We don't 

know what the Government's response is going to be . I'm 

not really confident that we ' re going to get a good 

response . We might, and I hope we will. But we'll see . 

Supposed to get it today. So we would like to address 

that if it comes up in a quick response. 

Your Honor, we ' ve put together an incredible 

team that says if we get a l l of the information we need 

that is -- that is publicly available, then about 80 to 

90 percent of our clients we can prove are on the base 

at a certain time and what they did and where they 

lived. We could do that ourselves. Even with someone 

who's dead who can't give us testimony, we can find out 

what unit they were in , where they stayed, how long they 

stayed. We can prove that up , and it ' s easy. But we 

have to get access to the database. 

We're getting ready to choose our 

bellwethers. They have access . They can use those 

right now to help them choose bellwethers. We don't 

have access, so we ' re at a great disadvantage . So we 

would ask some help from the Court on that , if needed. 
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We know, Your Honor -- and the second 

request for production is now -- the first one had to do 

with databases most ly . The second one is focusing on 

health studies . We know there is a health study that's 

sitting there right now . It ' s completed and there ' s a 

big disagreement between the Government and the ATSDR 

whether to release i t . It ' s a follow - up cancer study, 

and it could directly affect three fourths of our 

clients . They haven ' t released it . They won 't release 

it . I don ' t know when it's going to be released . It 

may get released tomorrow after I ' ve now brought it up. 

But we do know, though, there was a study 

during the Trump Administration that ATSDR wanted to put 

out and the Administration b l ocked that study from being 

published. So we've asked for studies that have been 

publ ished , studies that haven ' t been publi shed , and we 

also understand now that when a study is done with 

ATSDR, then it's -- after it's peer-reviewed, it's then 

vetted. And apparently some folks who might be involved 

in litigation are trying to change some -- they don't 

want the language changed . 

But we want all of that background 

information. We want to know what the drafts l ooked 

like. What was the -- what was the sequence. What was 

the lifecycle of that study and how did it get to the 
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current report. We want to know what the original 

scientists' opinions were. 

for production we've got . 

So that's the second r equest 

There 's a study being done. We think it's 

completed , called a vapor study. It ' s another one of 

the things we've requested . During the workup of the 

Camp Lejeune Justice Act, this was not something that 

came to our attention, that was not necessarily spoke of 

or even though ATSDR didn't speak about it very much. 

So there is a vapor study being done. It may very well 

affect some people , might not affect everybody. 

is important and goes to the exposure. 

But it 

So that's kind of where we are right now , 

Your Honor , with discovery. I think it's gotten started 

well. We're trying to target our discovery. We haven ' t 

asked for a lot of things. But we were talking last 

night, Judge , and , you know, it would be nice if the 

Court would cons i der telling the Government to produce 

everything they got , instead of all of this back and 

forth which is going to take months and it ' s going to 

take Judge Jones a lot of work. Why not just put --

give it -- all of it to us now without any ki nd of 

gu idelines? 

might not be . 

Some of it may be relevant, some of it 

But most of it wi l l probably be helpful . 

So that might be something worth considering , we th i nk. 
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It's something worth doing . 

So , Judge, the next thing on your list was 

resolution. Our resolution committee. So our 

resolution committee is working hard on doing exactly, 

Judge Dever, what you have mentioned. So maybe , if you 

don't mind , I'll try to give you a l itt l e example of 

what we're doing . 

We think, just like most of you do, that 

learning a little bit about value of different kinds of 

case -- different kinds of -- what's the term I'm 

18 

looking for? Well , for example, kidney cancer . It's in 

the Track One diseases . It ' s probably one of the most 

curabl e cancers that we have, if you catch it early. So 

if someone has kidney cancer, got treated - - and with 

kidney cancer, you get treated with excise the tumor 

without any radiation, without any kind of chemotherapy, 

and for the most -- most times, it's curable and move 

on. 

Well, that, we think , is the minimum kidney 

cancer case . We want to know what that ' s worth. We 

also have people who have advanced stages and had had 

all kinds of posttreatment problems. It might have 

metastasized, they ' ve died . So we ' re trying to take the 

cycle of each disease and come up with some stages that 

we can get the jury to give us value for those stages. 
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So if , for example , we had ten kidney cancer 

cases, we're trying to get some t hat are the minimum and 

some that are the worst so the jury can give us what are 

the values between those. And if we have the same jury 

do that, then we end up having a better idea of what it 

looks like. Then if we have four judges doing the same 

thing with four different groups , it would really have a 

great spread of wha t things look like. Different 

courts, different ju ry panels, I think it looks good . 

And I think tha t then gives us this idea, what are the 

values of these cases? 

One of the diseases, Parkinson's, 

unfortunately is not curable. But now we know of these 

lifesaving brain surgeries that are being performed now 

in some of the leading hospitals that can -- it's 

amazing what is happening . But those are million, 

$2 million surgeries . So we need to -- once you get 

Parkinson's, the lifecycle of that is different for 

everybody . Some people it's slower than others, some 

people it is bad. So we ' re trying to put all of that 

together. And our argument one day we hope we'll have a 

chance to make is that ' s why we believe multiple 

plaintiff cases are out to give us a better valu e of the 

whole spectrum of these diseases. 

So we would like to one day, at your 
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convenience, talk to you about how these trials would be 

heard -- or held. I know that each court, each judge 

might have a different way of doing thei rs, and we 

respect that. We just need some guidance on that . 

The Track Two and Track Three cases, we 

would like to start working on how we're going to choose 

those diseases so we can go ahead and get our experts up 

front and get them loaded for them, get that started so 

we 're not behind when we're ready to go on those. We 

need just to get some guidance from the Court on how you 

would like those to be selected . 

We do have some questions , Your Honor, that 

we a l so need guidance on. One of the first things we 

have is we need some help on the probate issues. We 

believe this case is a case in federal common l aw and we 

can't just say we ' re going to take North Carolina and do 

it. There are a number of cases in the country that 

have that the courts have fashioned an alternative 

remedy . The case out of the -- one of the cases that 

involved asbestos with government ships , they had an 

app ointed probated administrator for all of the cases 

that were filed and didn't require people to file their 

probate before trial . Those who are got settlements 

obviously have to go through some p rocess, obviously, to 

distribute that. But initia lly, the cost of these 
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probate filings is expensive. Down in Florida, for 

example, it might be $7,000 just to open up an estate. 

We're trying to figure out a way not to have our clients 

have to pay that . And so we have some -- we have some 

proposals we would like to present to the Court. If 

it's okay with you, we'll put those together and file 

them with the Court and ask for guidance on that . 

The wrongful death statutes -- excuse me, 

the wrongful death part of the statute , again, the Court 

could adopt the aspects of the North Carolina . But in 

the federal common law, we should at least go through 

that required process so that when the Court decides 

what are the appropriate wrongful death parameters, that 

we have met the federal common law requirements. We 

would be glad to -- if the Court would desire, be glad 

to give a memorandum and ask the Court to consider it . 

We would like to also , Your Honor, start 

working on our jury charges so that we can have some 

idea upfront what they'll look like so we know what we 

need to prove. And your help on that would be -- Judge, 

we ' re ready to present to you our proposed jury charges 

at your convenience. 

I think that covers what I wanted to talk 

about, Your Honor . I have a couple of other things that 

I may get into later depending on where we go. Thank 
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you . 

JUDGE MYERS: Thank you, counsel . 

Mr . Bain , we'll hear from you first -- or 

next . 

MR. BAIN : Thank you, Your Honors. 

So going through the items that were on the 

agenda : As of Friday , there are 1309 cases before the 

22 

Court . A little over 300 with each judge. With respect 

to the status of the administrat ive claims with the 

Department of the Navy, there are currently 117,000 

administrat i ve claims on file with the Department of the 

Navy. The Navy is standing up a database which will 

significantly expedite efforts and allow it to intake 

batches of claims , organize claims, and analyze claims 

for the purposes of evaluation for settlement . 

should be online fairly soon. 

So that 

The Navy has been coordinating with the 

Vet erans Administration to gain access to obtain the 

Veterans Administration information which is needed to 

evaluate the claims of the claimants. 

The Navy has been coordinating with the 

plaintiff ' s leadership counsel to coordinate procedures 

for obtaining information that the plaintiff's 

leadership counsel might have in order to evaluate the 

claims for settlement offers . 
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With respect to the stipulations between the 

parties, each side has proposed stipulations regarding 

scientific studies that were done. Mr. Bell is correct 

that the plaintiff proposed severa l stipulations related 

to the ATSDR's work . The Government agreed to six of 

those stipulations . The Government proposed 

stipulations related to the work of the National 

Research Council from the National Academies of 

Sciences, which also studied the Camp Lejeune water 

situation. As of yet, the plaintiffs have not provided 

us with a response on those stipulations. 

Based on the allegations in the plaintiff's 

master complaint, the United States anticipates that it 

will be able to stipul ate to many factual matters that 

are outlined in that complaint. We have retained 

experts who are evaluating the scientific issues to 

determine whether further stipulations are warranted 

with respect to general causation . So we are looking at 

that. We're asking them their opinions on that. 

they do give us those opinions, we could make 

stipulations on general causation. 

And if 

I do want to address the base-wide versus 

site-specific model that Mr. Bell alluded to. The 

Government adopted a base-wide model for purposes of the 

elective option for settlement purposes because those 
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were an early offer of settlement . However, if 

plaintiffs choose to go the litigation route, the 

statute clearly says that they must prove that the 

exposure was as likely as not a cause of their injury . 

That involves an evaluation of exposure. 

I think Judge Dever ' s recent opinion in the 

PFAS litigation made it clear that exposure is a 

critical element of proving causation in a toxic cou r t 

case. In Camp Lejeune, only two of several water 

systems were contaminated. The one at Tarawa Terrace 

24 

and the one at Hadnot Point. The other systems were not 

contaminated. So depending on whe re you were on base is 

critical to what type of exposure you might have had. 

If you ' re familiar with Camp Lejeune , it's divided by a 

river . There 's some people who work and train and live 

on one side of the river . Some people are exclusively 

on the other side of the river. One side of the river 

did not have contaminated water, yet those people are 

eligible to file claims under the Camp Lejeune Justice 

Act . So that ' s an important point, I believe . 

Wit h respect to the discovery that's been 

conducted so far, the plaintiffs did serve 20 very broad 

requests for discovery from the Government . As Mr. Bell 

alluded to , they're asking for the entire ATSDR 

databases which has personal information of eve ryone 
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t h at the ATSDR studied, including thousands of people 

who are not parties to this litigation and likely 

thousands of p e ople who did not file administrative 

claims . The personal identifiab l e information of those 

people are subject to certain protections . I t can't 

just be turned over . So that ' s something that we have 

25 

to l ook at and have to be ve r y careful about the 

Government turning over other people's persona lly 

identifiable information who are not even parties to t he 

l i tigation. 

We will -­

JUDGE DEVER : Why doesn ' t the p r otective 

orde r cover that? I me an , I understand that concern . 

But why doesn ' t the protective order address that issue? 

I mean, everybody that ' s on the plaintiff ' s s i de is an 

officer of the court , and we have a protective order. 

And this type of information gets released in a l l kinds 

of cases . 

about it . 

I'm trying to understand what ' s different 

MR . BAIN : Well, we ' re discussing that with 

the ATSDR , and they hav e certain p r otections in place . 

They mak e certain agreements when they get this 

information from the agencies from which they receive 

it . So we are talking with our lawyers . We've given 

them the protective order . And so we ' re in cont i nu i ng 

Case 7:23-cv-00897-RJ   Document 81-15   Filed 12/14/23   Page 26 of 61



11:38:46 1 

11:38:48 2 

11 :38: 52 3 

11:38:56 4 

11:39:00 5 

11: 39 : 02 6 

11 : 39:06 7 

11 : 39:09 8 

11 : 39 : 13 9 

11:39 : 16 10 

11: 39:20 11 

11 : 39:23 12 

11:39:25 13 

11 : 39 : 28 14 

11 : 39 : 30 15 

11 : 39 : 32 16 

11:39:36 17 

11:39 : 40 18 

11:39:43 19 

11:39:45 20 

11 : 39 : 50 21 

11:39:53 22 

11 : 39 : 56 23 

11 : 40 : 02 24 

11:40 : 04 25 

discussions with that . But I just wanted to point out 

that these requests are very, very broad and include a 

lot of informat i on that is of other people that is not 

rea l ly relevant to the plaintiff ' s case. 

JUDGE MYERS: You anticipate potentia l 

futu r e litigation on the from the stakeholders who 

have the pri vacy interests? That is, are there -- we 

26 

a l ways treat the Un i ted States as monolithic. It ' s not. 

But in some cases , it ' s good to treat it as a single 

party because it ' s in t he coordination position . You 

anticipate stakeho l der litigation that says protective 

order is insufficient? 

MR . BAIN : I would hope not . But we need to 

make sure that we go through all of our processes and 

check with all of the agencies that have a stake in t his 

information . The agencies that provided to the ATSDR, 

the ATSDR itself , it includes both defense information 

and also some information they obtain from different 

s t ates through differ ent agreements they had with them. 

So we just need to make sure that we we go through 

al l the processes with those lawyers to make sure what 

we ' re doing is appropriate. 

protective order t o them . 

And we have provided the 

We ' ve been in contact with the Government 

agencies, including the Navy , the Marine Corps , the 
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Veterans Administration, the National Archives, ATSDR, 

the EPA, and the GAO regarding these broad requests that 

the plaintiffs have made. We are responding later 

today. But there's a lot of information requested from 

a lot of different agencies , so we are trying to contact 

all of t hem and make sure that we're turning over what's 

appropriate and making a ppropria te objections where 

necessary . 

We ' ve entered an e-discovery order wit h 

plaintiff 's leadership counsel, and we intend to start 

negotiating rega rding electronic information, from what 

custodians we need to collect it from , what shared 

systems we need to collect it from, what search terms we 

need to run across that informat ion so that we can get 

i t produ ced in a timely manner. So we ' ve begun that 

process. We've negotiated an order and wi ll begin those 

discussions soon. 

The plain tiffs have requested several 

30 (b) (6) wi tness examinations . We ' ve contacted the 

agencies regarding those and hope to be able to identify 

witnesses next month for those depositions . 

With respect to settlement efforts, as you 

know, in September the Depa rtment announced the Elective 

Option to settlement program . That process is just 

beginning . The Department of Justice and the Department 
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of the Navy have been working with the plaintiff ' s 

leadership committee to get the information that we need 

to determine eligi bi l ity for settlement offers under the 

p rogram . To date - - and I emphasize we ' re just 

starting -- 23 settlement offers have been made . Most 

of the offers are still pendi n g. The claimant s have 60 

days to accept or reject the offer. Three have been 

accepted and two have already been paid. 

JUDGE BOYLE: How much were they? How much 

we r e the three t hat have been accepted and paid? 

MR. BAIN : 

think we have that . 

Just a mi nute , Your Honor. 

JUDGE BOYLE: You don ' t have it? 

MR. BAIN : I don ' t have it right 

I 

JUDGE BOYLE : You didn ' t thi nk that would be 

important today? 

MR . BAIN: We l l, I thought you would be 

interested i n the numbe r s that were actually settled . 

But they ' re in the hundreds of thousands of dollars . 

JUDGE BOYLE : 

500 , 000 ? 400 , 000? 

Like 900 , 000? 800 , 000? 

MR . BAIN : Your Honor, there ' s a specific 

grid of criteria . 

JUDGE BOYLE: 

bei n g facetious . 

Yeah, I understand. I'm just 
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So how much? 

MR . BAIN: We can get that information to 

you. I might have it with me. 

JUDGE BOYLE: Don't worry about it. 

MR. BAIN: I might have it with me. 

JUDGE BOYLE: Don't worry about it. 

MR . BAIN: I ' m sorry, Your Honor . If I look 

through my materials, I might be able to --

JUDGE BOYLE: The whole point of this 

hearing is to make progress. 

MR. BAIN: Yes . 

JUDGE BOYLE : Yeah . 

court is considered progress . 

about that. 

Settling cases out of 

We would l ike to know 

MR. BAIN : Yes, Your Honor . 

JUDGE BOY LE: Go ahead . 

MR. BAIN: So, yeah , we're working towa rd 

that, trying to make as many as we can t hat satisfy the 

criteria in the program that we put together . 

JU DGE BOYLE : So far you've had three and 

you said the re are 120 , 000 claims. 

MR. BAIN: Uh-huh. We ' re just getting 

started, though , Your Honor. And we need to get one 

thing is we need to get the information fro m the 

plaintiffs to be able to determine whether the 
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plaintiffs meet the criteria under the program. 

So, for example, we need to know what the 

disease they had is, how long they were at Camp Lejeune, 

when they got the disease. 

JUDGE BOYLE: So you think the plaintiffs 

haven't been forthcoming? 

MR. BAIN : We've been working with them and 

they' ve been forthcoming recently. We asked them for 

getting the date of birth information, Social Security 

number that we need to take to the Government agencies 

to get the medical records and the service records that 

we need. We ' ve been talking with plaintiff's leadership 

counsel about getting other information and then putting 

packages together for us so we can determine eligibility 

for EO offers. 

So we have been working with them. They 

recently provided us with information for approximately 

400 individuals who are plaintiffs in litigat i on. So 

those are people who have cases before this Court. So 

we would be getting the information for those 

individuals to see whether they qualify for an offer 

under the program. 

On the other hand -- or also, at the same 

time, the Navy has been reaching out to plaintiff's 

counsel to discuss with them coordinating getting 

Case 7:23-cv-00897-RJ   Document 81-15   Filed 12/14/23   Page 31 of 61



11: 44 : 29 1 

11:44:32 2 

11:44:35 3 

11:44: 38 4 

11:44: 42 5 

11:44: 43 6 

11:44: 48 7 

11: 44 : 50 8 

11: 44 :54 9 

11:45:00 10 

11:45:04 11 

11: 45:06 12 

11: 45:09 13 

11: 45 : 13 14 

11: 45 : 16 15 

11:45:19 16 

11:45: 24 17 

11:45:27 18 

11:45:30 19 

11: 45: 32 20 

11:45:38 21 

11:45:42 22 

11:45:45 23 

11: 45:48 24 

11: 45:52 25 

packages of information sent to the Navy for people who 

may qualify for offers under the program. So we ' re 

making progress, and we think a lot more offers will be 

made in the coming months. 
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JUDGE DEVER: As the Navy is building out 

this database -- I mean, have you been -- has the Navy 

been in touch with -- I mean, I know the plaintiffs have 

been, I gather from an earlier hearing, trying to create 

a database that in terms of information that each side 

thinks is relevant to value a case. 

I mean, I hope that y ' al l are talking to 

each other and that if you're -- won't make a lot of 

sense if the Navy builds a database that doesn't have 

information that the plaintiffs thinks are material to 

evaluating a value. So, I mean, I would just hope that 

y'al l are talking to one another. And if the plaintiffs 

think that there's some glaring deficiency in the 

database that the Navy is building, that -- in terms of 

just the database. I mean, nothing nothing requires 

the Navy to make an offer anyway. But it seems like a 

waste of time if the Navy builds out a big database 

without getting information from the plaintiffs as to 

what the plaintiff thinks is -- are material factors 

that ought to be in any database to try and categorize 

cases. 
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So I just offer that to you as a - - as a 

matter of this process. Because as I talked about at 

the very first hearing -- I mean, by design, a design of 

t he statute is that the cases are the vast majorit y 

are to be resolved administratively. So I hope that 

t here is a real robust dialogue between the plaintiffs 

and the Depar t ment of Justice as the DOJ is building out 

a database. Because i f the -- if the Navy or the DON , 

the Navy database doesn' t have things that p l aintiffs 

think are material, then -- then we ' re going to waste a 

lot of time. Because eventuall y that's going to need to 

be done . So I ' m just -- if you could please l et the 

Navy know that that strikes me as bei ng really 

important. 

MR . BAIN : I will do, Your Honor. And we ' ve 

had several calls with plaintiff's counsel and Navy 

counsel and Department of Justice counsel talking about 

the information needed to make settlement offers under 

this program. And so that the Navy' s database, which is 

receiv ing informati on, should be able to do all of the 

evaluation necessary under the administrative program. 

At the same time we've been tal king with plaintiffs 

about setting up a database that eventuall y , hopefull y 

will globally resol ve the entire litigation . So we ' re 

in tal ks with them now and we ' ve been following the 
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model by -- used by Judge Hellerstein in the first 

responder litigation . We ' re in talks with them now 

about a census of questions that will be necessary to 

populate a global resolution database. We've been 

exchanging the questionnaire wit h the plaintiffs . We 

got feedback from them. We had some additional 

responses to their feedback. And so we're continuing to 

try to finalize a database of the information that will 

be needed for a global resolution, including both 

litigation and any outstanding claims. At some point we 

may need a neutral to assist us with finalizing that 

census if we have any disputes that we can't resolve 

ourselves. 

JUDGE DEVER: Well, I know one of the topics 

that we have on here is whether to appoint a settlement 

master. 

today. 

So I 'm sure we'll talk about it at some point 

JUDGE BOYLE: I wanted to ask: Have you 

ever answered the question as to whose budget this 

settlement comes out of? Does it come out of the 

general Treasury, or out of Marine and Navy budget? 

MR. BAIN : It comes out the U.S. Treasury, 

the judgment fund. The fund that pays all government 

settlements or cases in litigation . 

JUDGE BOYLE: So it ' s not competing with 
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military apportionment? 

MR . BAIN : No , it ' s not coming out of the 

military appropriations. 

JUDGE BOYLE : Okay. 

MR . BAIN: And, Your Honor, I will have that 

specific information regarding settlements at future 

conferences, you can be assured, if I don't have i t here 

today. 

So one of the things that we need to do in 

order to move forward on the global settlement front is 

to agree on a database vendor. So a vendor that can be 

a third party that the Government and the plaintiffs can 

both contribute to and will house the data that will be 

used to ultimately reach a g l obal resolution. Before 

the statute even passed, we consulted with the civil 

division's chief information officer about the 

Hellerstein model that was used to figure out if we 

could do that type of a system and what requirements 

there might be for it. The Government requires security 

for any system it uses that has personal information in 

it. It's called FedRAMP Moderate, and it ' s a 

requirement that is set by law that certain security 

systems must be in place. We informed plaintiff ' s 

counsel of this many, many months ago, even before 

plaintiff's leadership commit tee was sel ected, that this 
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is a requirement needed for a database vendor. We are 

waiting for the plaintiffs to propose vendors to us that 

meet this requirement. And we ' re still waiting for 

that. And we know that there' s a deadline in the Case 

Management Order for agreei ng to a database vendor. And 

we ' re continuing our discussions with the plaintiff ' s 

leadership commi ttee regarding that. 

And then with respect to the settlement 

master, we raised this issue with the plaintiff ' s 

leadership last week because we knew it would likely 

come up at this conference. And we agree the special 

master are neutral, woul d be useful in resolving issues 

that are necessary for the progress of the litigation. 

As I mentioned, I think the most immediate concerns are 

this global database and vendor that need to be 

selected. We have consulted with the U.S. Attorney's 

Office about potential settlement masters and have some 

names that we can discuss with the p l aintiff ' s counsel 

when appropriate. 

I will say --

JUDGE DEVER: Go ahead and have those 

discussions. It's appropriate. Go ahead and have them. 

You don' t have to have them right now, but ... 

MR . BAIN: Okay. 

The one thing I do need to point out is that 
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U. S . can agree to a settl ement administrator that makes 

offers on behalf of the United States. So there' s 

certain authority that the Attorney General has that 

cannot be delegated to a third party. 

36 

JUDGE DEVER: I mean, of course. If t his is 

just a separ ate track facil i tator that helps there to be 

a dialogue to -- to move cases. 

MR . BAIN : Right. 

JUDGE DEVER: Administratively. 

Administrati ve cases. And then even cases that are 

here. But it ' s -- that' s the whole point of a 

sett lement master under Rule 53 . So I would encourage 

y ' all to -- you know, after the hearing to talk about 

that because it ' s -- I think i t' s important. 

MR. BAIN: Yes . 

masters before in a Rule 53. 

And we ' ve used special 

In multidistrict 

litigations, they' re very helpful. 

support that. 

So we would totally 

And to address one of the things t hat 

Mr. Bell raised with respect to the probate matter, we 

also agree that thi s should be something that should be 

resolved fairly quick ly . But our position is that Nor th 

Carolina law should apply to that . 

JUDGE DEVER: Well , you agree, though, it ' s 

a mat t er of federal common law. 
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MR. BAIN : No . 

THE DEFENDANT : You don't. Why? 

MR. BAIN: We believe the Federal Tort 
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Claims Act applies to fill any gaps in the Camp Lejeune 

Justice Act . That law references the substantive law of 

t his State where the act or omissi on occurred. So that 

would be Nor th Carolina law. So there' s no need to 

create some feder al common l aw . The Federal Tort Claims 

Act , which suppl ies the waiver for the Camp Lejeune 

Just ice Act, refer ences state substantive law . And so 

Nort h Carolina law shoul d apply t o who is an appr opriate 

representati ve in a wrongful death case. And once we 

get that resolved, that will facilitate settlements in 

other matt ers for cases wher e it ' s a wrongful death 

situati on or survi vorship action. 

Let me just check with cocounsel. I think 

those were the primary t hings I want ed to address first . 

Oh. Your Honors did issue the three of the 

four orders t hat we submitted. The one order which also 

is necessary before we can produce a lot of information 

is an order on confidentiality. And so I j ust wanted to 

rai se that in case the Court has any questions about 

that. 

With respect to our responses to the 

p laintiff ' s request for production which are due today, 
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we have a number of materials that we ' re ready to 

produce, a l ong with our written responses, but until we 

have that protective order in place, we can' t produce 

all of that material. 

JUDGE DEVER: Give us the docket entry 

number of that -- that draft. Do you have it? 

MR. BAIN: I t was submitted on t he same date 

as the other three, which I bel ieve was the . . . 

I have --

JUDGE DEVER: Oh . So that' s the 32-1? Is 

that right? 

MR . BAIN : I believe so. 

JUDGE DEVER: I mean, it ' s docket entry 32. 

MR. BAIN: It was filed with docket 26 . 

JUDGE DEVER: 26. 

MR . BAIN : Yeah. 

Judge Boyle, I do have that information now 

if you would like that. 

The three claimants who have accepted 

settlement offers, one was for $250 ,000, one was for 

$300, 000, and one was fo r $300,000. 

JUDGE BOYLE : Thank you. 

JUDGE DEVER: Mr. Bell . 

MR . BELL: Your Honor, normally, I don ' t get 

too aggrieved at things, but if you ' ll allow me. Almost 
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12 years we ' ve litigated Camp Lejeune, and the 

Government coul dn ' t wait to tell me every time they 

could that t he Federal Tort Claims Act doesn' t apply, 

you can' t wi n i n this act; under North Carol ina, you'll 

get k icked out. If there was any way we thought about 

drafting thi s bill, it included the Federal Tort Cl aims 
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Act we have instituted. This is a standalone bill where 

federal common law applies. 

What makes it interesting, Judge -- and I 

think it's something that, to me, is ethically 

contr olling -- is when you have an Elective Option, that 

they' re making offers which they have admitted is 

drastically reduced offers -- they' ve admitted that. 

That doesn' t bother me so much. We can handle that. 

But in order to accept the offer, the lawyer has to sign 

an agreement that this is being made under the Federal 

Tort Claims Act. 

that' s il l egal. 

going to do it . 

case all about. 

going to do it. 

Which I think is wrong. I t hink 

I think i t' s improper, and I ' m not 

Because this is what we fought this 

This is why Congress said we ' re not 

If you f i l l i n the gaps like they talk 

about, what they're doing is just br i nging into play 

what they' ve fo r 12 years told these courts was not in 

play. And I would be surprised if -- if Congress knew 
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at the time they were drafting this bill that this would 

bring it back under what the Government had already said 

didn't apply. So I just bring that up to Your Honor. 

However that decision we would appreciate 

an order on that. 

we'll be glad to. 

Or at least if we need to brief it, 

JUDGE MYERS: Well, it seems to me that we 

need a case or controversy t hat says we need a 

declaratory judgment. We have a settlement offer 

between these two parties. That settlement offer says 

that it•~ pursuant to the Federal Tort Claims Act. We 

disagree, we believe it should fall under federal common 

law, and then brief it. Bring one that' s before one of 

us. 

MR. BELL: Judge, we actually had one that 

Our husband and wi fe both have we were going to do. 

identical cancers. They're not related. Both were 

exposed almost identically. One of them has since died. 

They were there over the five years, which was part of 

the option. But they didn ' t -- they didn' t meet the 

latency requirement which was artificially done. And 

about 75 percent of the clients out there do not meet 

that. But, yet, while we might would have wanted to 

accept the offer, then they require the lawyers to say 

this is under the Tort Claims Act, is something we 
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think -- we brought that up to the Government explaining 

to them that we thought it was improper. They say 

they' re looking into that, and we haven' t heard back 

from them. 

JUDGE DEVER: Wel l, I mean, I think on the 

larger point of the Chief is that we ' re happy to rule on 

things. That' s what we do for a living . And but it 

has to be in the context of we just can' t, sort of, 

write a l etter back to y ' all and say this is our view of 

things. It has to be in the context of an actual 

dispute between somebody. 

But in terms of these -- to t he extent 

they' re important preliminary issues, you know, I think 

we would be ready to rule on those things, but it just 

needs to be filed . And we put in the Case Management 

Order very deliberatel y citing the Third Circuit case 

that as a general matter, we anticipate following the 

orders in our other cases, so t hat we're not reinventing 

the wheel every short- form complaint. 

And so again, in terms of that issue, for us 

to resolve it, it just -- it needs to be in the context 

of some kind of a dispute. 

on it . 

And if we get it, we ' ll act 

MR. BELL: I understand, Your Honor. 

JUDGE DEVER: And then we would anticipate, 
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just so that y ' all know, absent something unusual, we 

have the language in Case Management Order 2, we fol l ow 

it . 

And I would just say on the issue of the -­

the one deposition, and, I mean, we have a good cause 

out, and that doesn' t mean impossible or anything like 

that. And to the extent that there's some 30 (b) (6) 
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deposition that could be taken early, I know my own view 

would be, well, I mean, if you needed to take a 

deposition of that person that works for the Government 

or used to work for the Government agai n, it will be 

like, okay. I mean, I would let it. 

And to the protective order point, Mr . Bain, 

I mean, we will to the extent there' s some 

confidentiality order we need to get entered, we ' l l get 

it entered. But I'm just at a loss to understand how 

much extensive negotiation or coordination there has to 

be with other peopl e to the extent that their 

information was submitted as part of some study. If 

it ' s being produced to officers of the court pursuant to 

a confidentiality order, that would prohibit that being 

p roduced. And, obviously, the benefit of it is it 

allows the plaintiffs to get the information that they 

think they need. It ' s not, you know, sort of arguing 

about relevance or it has people that are being studied 
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for something else. It ' s like, well , I mean, there's a 

lot of irrelevant stuff that gets produced in discovery 

that never sees the light of day in an actual trial . 

But I just -- I'm just not aware of anything that would 

inhibit or should prevent y'all from producing this 

information about the studies subject to the 

confidentiality order, and then there can be later 

fights about legal issues. But not producing the 

information, we're just wasting time. 

gift necessary for all other gifts. 

And time is the 

MS. BASH : Your Honor, may I say a little 

bit, just a few comments on things that have come up? 

One is on -- well , first of all on this FTCA issue, we 

have spoken a l ot with DOJ, and they have brought it up 

in several contexts, that the FTCA fills the gaps. And 

the latest was this filing on Friday. So we will 

respond to that, understanding that it ' s not a case or 

controversy, but we ' ve also been waiting for a p l ace to 

tee it up, and we will do it in one of these estate 

cases. 

broad. 

Because, again, that just -- the issue is very 

It affects all of the clients. It will, I 

think, determine how the litigation goes. And so we're 

trying to get that in front of you early, and we will. 

On resolution: So we were not involved at 

all in the EO. It was a secret to us. We found out it 
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was coming and asked if we could give some feedback 

because we do think that, you know, with a few tweaks, 
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it could have applied much more broadly than it is going 

to apply, including with respect to latency. 

Nevertheless, we are helping DOJ. They asked us to give 

them some information for clients who are before the 

Court. And so we ' re giving them dates of birth, Social 

Security numbers so that they can see if people, you 

know, are compliant with what they want. We've had 

mixed reactions, you know, as you could expect. 

Judge Dever, as you said in the first 

hearing, some people just want to get off the train now 

and they're, you know, deeply discounted offers. I 

think DOJ has said as much. But they're ripe for some 

people, and so we want to get as many of those in 

people's hands. 

The tricky thing is this divide between the 

Navy and DOJ. 

more slowly. 

The Navy seems to just be moving much 

The bulk of the cases are there. And so 

we actually -- my firm tried to get a bunch of people 

here in court after that was announced to see if we 

could move them more quickly for DOJ. But that is also 

a little bit of the reason there's the delay in your 

seeing the short-form complaints. Once they come over 

here, they're no longer entitled to receive that offer . 
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And so, you know, every time before we file a short-form 

complaint, we need to call the client and say, you know, 

you're getting off you ' re no longer eligible to 

receive that. And so this isn't a delay where we ' re 

trying, you know, to pick our best plaintiffs or 

anything like that. We're very much, as Ed said, 

cognizant of wanting to resolve these quickly. We think 

the only way to resolve these quickly is to get a range, 

you know, in the trials so that when we ' re at the 

resolution stage with DOJ 

JUDGE BOYLE: Do you think there' s any room 

for summary judgment in this process? 

MS. BASH: Absolutely. 

JUDGE BOYLE: That gets done quickly. 

MS. BASH : Yes. Yes. We have -- we ' re in 

the process of wr iting a couple of motions for summary 

judgment -- partial summary judgment. 

JUDGE BOYLE: I mean, the schedule for 

trials is r emote; summary judgment is immediate. 

MS. BASH: Yes. No, absolutely. We plan to 

start there. 

JUDGE BOYLE: And if it doesn't play out, 

people i n Richmond will tell us, and it will come back 

and no harm, no foul. 

MS. BASH : Yes. No , absolutely. We have --
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we have a great briefing committee and we have a couple 

of drafts just waiting -- waiting to be filed. And we 

will file them soon. Again --

JUDGE BOYLE : And it ' s finite . You file it, 

they have to respond or else it's admitted. 

MS. BASH: Right. Yes . They're coming. 

But so I just wanted to say on resolution 

specifically: We are working toward a database. We've 

chosen a vendor for the plaintiffs in court. Unlike in 

Hellerstein where the entire universe was before the 

court; here, they're not. Most of them are sitting 

before the Navy . And we don't want to flood the Court 

unnecessarily just for the purposes of doing something 

like that. And so I do think it wi ll be a little bit 

more bifurcated with , you know, they have a database and 

we have -- we have, you know, our information of 

clients. But we very much do want to work with them, 

and we'll continue to do that. 

And the FedRAMP issue is a tricky one. He 

just said -- you know, Mr. Bain just said that they need 

it for purposes of putting personal information in 

there. But our point is if we have the information 

ourselves -- right -- i f you ' ve produced it in 

discovery, we can put it wherever we want. We don't 

necessarily have to comply with some of those things. 
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The vendors that the Government uses and having worked 

in Government for a very long time, sometimes the 

vendors that are acceptable to the Government are kind 

of the older, dinosaur, slower vendors. And so we 're 

trying to work with somebody that wi l l move quickly . 

Get all of the information there --

JUDGE DEVER: Perfect is the enemy of 

better. Just don ' t -- I mean, again -- I mean, I 

realize that y'all are reall y doing your best for your 

47 

clients. But perfect is the enemy of better. And it ' s 

better for y ' all to talk and agree on a vendor and 

MS . BASH: No. Absolutely. So that' s so 

that ' s part of it, though. Right? So some of the newer 

vendors who do this repeatedly who are not FedRAMP 

certified wil l be much faster, because they have the 

system built . And give them the information and it ' s 

there. And so it ' s actually in this case, I do think 

that those match up . 

JUDGE DEVER: And I have no idea. I mean, 

there' s -- we live in a world of acronyms and, you know, 

maybe it would incentivize one of these new folks to get 

the FedRAMP certification. It doesn't matter to me, but 

it would seem to me that if it matters to the DOJ, y ' a l l 

need to work to figuring that out. I think it ' s also 

one of the benefits of having a settlement master that 
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would have -- in my vision of what that person would do, 

t hat person would have insight not just i nto the 1300 or 

so cases that our court has, but in the 117,000 to try 

and help facilitate resolution. Whether that involves 

one or two people, you know, we would be open to your 

suggest ions on that. But I would ask y'all to add that 

to your list of things to talk about because having 

somebody facilitating a dialogue on the topic of global 

resolution is in everybody's interest. 

MS . BASH: So absolutel y . And it is a 

priority . I t i s not yet the bottleneck, because what 

we ' re doing i s -- I ' m again analogizing to the 

Hellerstein model, is negotiating the data fields. And 

that is moving forward, I think, very well. We're 

supposed to get a new draft from the DOJ soon. And 

because unlike i n Hell erstein, we don't have everybody 

before us. You know, the 117,000 people, we can' t order 

them. You know, we ' re not -- we don't rule over them. 

And so we want to have that data set complete to go to 

them one t ime and say, " Fill a l l of this out." And the 

carrot is -- unli ke, you know, a court order, the carrot 

is this is what DOJ had said they will sett le the cases 

on, this is what we think we need, and then we hopefully 

can spit out a number either earlier or after the trials 

get going. But that's what we're actively negotiating. 
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JUDGE DEVER: I mean, that' s good to hear. 

Because that's -- I mean, if the DOJ says we're not 

going to settle unless we have this information, well 

MS. BASH: There' s your carrot. That ' s 

right. 
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JUDGE DEVER: - - the plaintiffs need to know 

that. And then the plaintiffs can say, " Well , then I'm 

going to have my trial 20 years from now," and they can 

l ive with that. But it ' s really important for, like you 

say, that process for if DOJ tells you if we don't have 

this data -- and even if it's some issue that you see 

being litigated later on an exposure issue about where 

you were on the base or something, to the extent that 

DOJ is -- and you have the information, just because you 

agree to it in some administrative database doesn' t mean 

that we've ruled on it. It just means it's a potential 

way to facilitate some resolution for the people that 

have claims back to, potentially, 1953. 

MS . BASH: Right. 

JUDGE DEVER: So I'm glad that y'all are 

talking, and I would encourage that to continue. And 

again, you don' t have to, sort of, fight the fights of, 

you know, if we let this be in a database, then that 

means we're agreeing to the relevance of this or that in 

court. It ' s like, no, it doesn't. It means you ' re 
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agreeing to i nformation in the database. 

MS. BASH: Yeah. No . And I compl etely 

agree. The hesitation with is going -- it 's an older 

population. It 's an ill population. Pinging them many 

times for incremental data wi ll reduce responses, we 

know from experience. And so we do -- we would like to 

complete -- it will never be perfect. But as much as we 

can, I think we're very close. And then as soon as we 

get agreement on that, we can go out to people one time, 

collect as much as we can, and then go from there. 

But in the meantime , for purposes of giving 

them a sense, we have aggregate data. You know, this 

t he people here at the table represent a very large 

number of clients and we're able to give you know, 

figure out the average latency for a kidney cancer and 

so that -- so relevant data points. 

And then the last thing I wanted to address, 

you asked about the discovery pool profile form. So 

we're -- that's due, I think , next week to the Court. 

And we're negotiating it with DOJ. We owe them a draft. 

We just spoke last week and agree that they were goi ng 

to serve, kind of , in the place of interrogatories to 

streamline that process. And so we want to add a few 

more things to our proposal before sending it over. And 

we ' ll do that, I hope, tomorrow. You know, tomorrow or 
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the next day. SO ••• 

JUDGE DEVER: And then, Mr. Bell, I know 

y ' all had submitted -- and whoever on your team can 

answer this. I know you have the draft common benefit 

order that you had submitted. And, obviously, DOJ filed 

the response it filed Friday. Do you think we need to 

resolve that the FTCA issue that they -- that the 

Department raised in order to enter that? 

MR. BELL: No, Your Honor. Please refer to 

page 25 and 26 . It c learly states how that holdback is 

to be applied to the gross settlement. It has nothing 

to do with fees. I do take issue with some of the 

things in that filing. 

JUDGE DEVER: 

We'l l -­

Right. But in ter ms of just 

-- and I want to ask the same thing to Mr. Bain. I 

mean, I know -- I read the filing. But is there 

anything in the draft that you think would prevent us 

from entering that, Mr . Bain? I mean, it's not with 

prejudice to your position on the FTCA issue that you 

raised, right? 

MR. BAIN: No, Your Honor . I think that, 

you know, we just wanted to point out that in 

determining the holdback rate, need to balance those 

interests and know that the FTCA cap appl ies. Our 

posi tion, just in response briefly to what Mr. Bell 
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said, is that the CLJA refers to the FTCA administrative 

process which provides the authority to settle 

administrative claims, which in turn provides the fee 

cap. So that's why that argument, we believe, is 

supported by the CLJA itself . So 

JUDGE DEVER: Right. 

issue. We ' ll have to resolve it. 

And that' s a legal 

It's a little ripe, 

but it's not ripe yet . 

MR. BELL: 

settlement, not on 

Your Honor i s on the gross 

not on the amount of the fee. 

in our opinion, it has nothing to do with what ' s 

presently before the Court by the Government. 

MR. BAIN: Your Honor, if I can just make 

So 

one other point. I think I need to clear one thing that 

was said in the record. I think a couple of times it's 

been said that the Government admits the EO offers are 

discounted or deeply discounted. I would just point out 

that that program is a base-wide approach. It waives 

all offsets -- Medicare, Medicaid, and VA offsets. So 

in our view, it's not a discount -- it ' s a very fair 

program. 

JUDGE MYERS: Judge Jones, we're going to 

turn i t over to you to say anything you would like to 

say as the person who will now become a significant 

feature in the lives of everyone present. 
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JUDGE JONES; Thank you . 

I really had two -- two questions, and they 

were answered, sort of, at the outset. The first 

question was the status of discovery. And I think 

that's been -- that's been answered. And my second 

question was, really, as the one that's handling --
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well, probabl y will be handling -- who will probably be 

handling discovery speaks, I want to get kind of an idea 

of the nature of those disputes in cases such as this. 

And I guess I've kind of gleaned a sense of that from 

our discussions about the database and health studies. 

And maybe those will be disputes to bring to the Court 

in the future. 

But that discussion sort of prompted a third 

question. This may be a fundamental question, sort of 

new to this litigation. Mr . Bain has described 12 years 

of litigation in these -- with these claims. How much 

of this information has been traded between the parties 

such that y'all really don't need to fight about it? 

The Government's got it or the plaintiffs have it , and 

maybe you ' ve -- maybe you ' ve covered that in what you're 

talking about the stipulations. 

MR. BELL: No, Your Honor. We got some 

information at the beginning. In the first cases, there 

were actually just four depositions taken. And this was 
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a preliminary allowance by the Court for the pur pose of 

looking into the moti ons to dismiss. 

data but we don' t have a lot. 

We do have some 

I ' ll give you an example, Judge. For many, 

many years the Government told the public and told 

ever ybody that the contamination came from an offsi te 

dry-cleaning service. I t was only after we -- in fact, 

in filing those original claims, we allege that. But 

l ater l earned that, in fact, a lot of the pollution 

contamination comes f rom their own internal leaking 

wells -- and not wells , but tanks. 

information. 

So we got some 

I ' m under the impression or understand that 

there's -- I call it " the leaking tank database," but 

t hey call it somet hi ng else. But we haven' t gotten 

that, we don ' t think . So t here' s some things out there 

t hat we think might matt er if we ' re going to have to go 

t hrough this arduous process of this epidemiologi cal 

work up t hat we don' t think is necessary. 

might not be necessary at all. 

A lot of this 

And of course Judge Dever mentioned we ' re 

not looking at fault, but we think that there' s a lot 

out there that we don ' t have. Especially studies. We 

are aware that there were private contractors hired. 

I' m not aware of whether we have a l l of those or have 
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any of them yet. 

for. 

So there are some things we're looking 

JUDGE JONES: Mr. Bain. 

MR. BAIN : So, Your Honor, yes, we have 

turned over a lot of information as a result of the 

prior litigation, and we ' re offering and going to turn 

over all of that information again just to make sure 

that they have it. There's a lot of public information. 

The EPA has published a website which has their whole 

site file. The Navy has their environmental information 

online. The ATSDR reports are, of course, online. This 

site has been extensively studied by the Marine Corps 

itself, by the general accountability office -- or 

Government Accountability Office, by the EPA. So a l ot 

of that information has already been gathered. 

With respect to other databases that the 

plaintiffs claim that they don't have, we will try to 

make those available to the plaintiffs. But as far as 

the ongoing ATSDR studies, that' s one thing that may not 

have been covered by the past litigation because that's 

more recent work. But the studies themselves are 

available, and I think then the issue is what about all 

of t he work that' s been done by ATSDR and how much of 

that can be made available to the plaintiffs. 

be looking into that. 

So we'll 
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JUDGE JONES: The next question I had is 

housekeeping. We have a conference scheduled the first 

and third Tuesday of every month. The first Tuesday of 

November is not that far away . I don' t know if it ' s 

worthwhile to forego that meeting and meet on the thi rd 

Tuesday of November. 

about that? 

MR . BAIN: 

Do the parties have any opinion 

Your Honor, if I may suggest 

of course, it's totally at the Court's discretion. 
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Maybe the second Tuesday because the third Tuesday is in 

Thanksgiving week. But --

JUDGE JONES: Well, I wanted to set a day 

that we could make a permanent day so that the Tuesday 

in November doesn't conflict with -- or the day we 

picked in November doesn' t fall in Christmas week or 

Jul y the 4th week. And Tuesdays - - if you didn't know 

this, Tuesdays during the calendar are the best day to 

meet because there's -- it avoids Thanksgiving and other 

hol idays. So Tuesdays seem to be the best t i me to meet. 

MR . BELL : Judge, maybe it would be best if 

we did have the nearer Tuesday. We'll know today 

whether we need to talk with you about that important 

discovery. 

JUDGE JONES: Okay. 

MR. BELL: Maybe by then we 'l l have had some 

Case 7:23-cv-00897-RJ   Document 81-15   Filed 12/14/23   Page 57 of 61



12: 20:33 1 

12:20:36 2 

12 : 20:36 3 

12:20:38 4 

12:20:41 5 

12: 20:44 6 

12:20:47 7 

12: 20:51 8 

12: 20 : 53 9 

12: 20 : 57 10 

12:20:58 11 

12: 21 : 01 12 

12:21:04 13 

12: 21 : 05 14 

12: 21 : 06 15 

12: 21: 07 16 

12:21: 08 17 

12: 21 : 12 18 

12:21: 13 19 

12:21:15 20 

12: 21:22 21 

12:21:24 22 

12:21: 26 23 

12:21:29 24 

12:21: 33 25 

answer to our request for our 30 (b) ( 6) . 

conversation will 

So maybe a 

JUDGE JONES: Well, let ' s keep it on the 

calendar. And if the parties come t o some agreement, 

the -- maybe three days before the Tuesday that ther e ' s 

no need to meet -- we don' t need to meet just to meet. 
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I want our meets to be producti ve . So we ' ll put -- keep 

it on the calendar. And if there' s a consensus that we 

don' t need to meet, then maybe we can not do that. 

MR . BELL : The order requires a status 

conference -- status report for next Tuesday by 

tomorrow. 

that one? 

Can we, at l east for the first one, forego 

JUDGE JONES: The status report? 

MR . BELL : Yes, sir . 

JUDGE JONES: Yes, sir . 

MR . BELL : Thank you. 

JUDGE MYERS: Anything further that needs to 

be brought before the Court during the status conference 

by any other participant on either side? 

(No r esponse.) 

JUDGE MYERS: All right . Seeing none, 

seeing none, thank you everybody. We are now going to 

turn this over to Judge Jones for the purposes of these 

meetings. As I noted ear lier , and as Judge Dever 
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reified, we ' re not -- I wish we were -- this was a 

one-judge operation sometimes and that these were not 

all individual cases. I t would simplify things for 

you-all to only be dealing with only one of us. I 

understand that. But the nature of this litigation is 

such that having particularized facts with a live issue 

that we can then rule on will give you your best 

opportunity to get answers. They' re not going to be a 

forecast of what one judge might think, but then be an 

order of the court that the others of us are going to 

look at and give great deference to . They will not be 

controlling but they will receive great deference 

amongst the judges of this court. We have discussed 

that. It's in the standing orders that are now before 

you . 

So unlike the ordinary litigation where you 

have a single judge and that judge can tell you where 
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they' re leaning, this isn ' t that, unfortunately. So the 

answers to some of these questions, I think, might be 

slightly different amongst the four of us. Judge 

Flanagan is not here to nod vigorously. But they might 

be slightly different amongst the four of us. We will 

do our best, though, to rule expeditiously and try not 

to become your bottleneck. We want to keep you moving. 

But to mak e this litigation work given its unique 
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nature, I think we need to have things that are before 

the Court, br iefed and ruled upon in ways that are going 

to be helpful to you. We commit to doing that. 

JUDGE DEVER: And I woul d add that I 

would you should anticipate that we're - - we ' re not 

going to have multiple 702 hearings per disease. I 

mean, one judge is going to get a disease or - - and rule 

on that. You ' re not going to get four Daubert rulings 

from four judges. That u l timately when we get to that 

stage, that we have talked about that. And that just 

seems to me to make the most sense. And -- but I echo 

everything else -- everything that the Chief said about 

the process. I mean, we ' re ready to -- to move on these 

things and grateful to Judge Jones for agreeing to have 

those meet ings. And part of it , why we had them all on 

a certain date, is that to the extent any district judge 

wants to attend, they just might att end. 

JUDGE MYERS: All right . Thank you, 

everybody. 

(The proceedings concluded at 12:25 p.m. ) 

* * * 
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