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I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF NORTH CAROLI NA

| N RE: *  CAUSE NO:
* 7:23-cv-00897
CAMP LEJEUNE WATER *
LI TI GATI ON *
*
Thi s Docunent Rel ates To: *
Al |l Cases *
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ORAL AND VI DEOTAPED DEPQOSI TI ON OF
YAl R LOTAN, M D.
JULY 14, 2025
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DEPOSI TI ON of YAIR LOTAN, M D.,
produced as a witness at the instance of the
Def endants, and duly sworn, was taken in the
above-styled and nunbered cause on the 14th day of
July, 2025, from@8:57 a.m to 3:13 p.m, before
Christy R Sievert, CSR, RPR, in and for the State
of Texas, reported by machi ne shorthand, at the
Uni versity of Texas Sout hwestern Medical Center,
2001 I nwood Road, 4th Fl oor, Dallas, Texas, pursuant
to the Federal Rules of Civil Procedure and the
provi sions stated on the record or attached hereto.
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FOR THE DEFENDANT:

MR. NATHAN J. BU
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U.S. Department of Justice
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1100 L Street NW
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ALSO PRESENT:

GARY PAYNE, Vi deographer
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PROCEEDI NGS
THE VI DEOGRAPHER: The date is
July 14th, 2025. The tinme is 8:57 a.m And we are
on record.
THE STENOGRAPHER: Counsel, can you
I ntroduce yourselves for the record.
MR. BU: Nathan Bu for the United
St at es.
MS. JOHNSON: Cam |l e Johnson for the
United States.
MR. MANDELL: Zach Mandell for PLG
THE W TNESS: Yair Lotan.
YAIR LOTAN, M D.,
havi ng been first duly sworn,

testified as foll ows:

THE W TNESS: | do.
EXAM NATI ON
BY MR. BU:
Q. Dr. Lotan, can you please state your nane
and spell it for the record, please?
A. Sure. Yair Lotan, Y-a-i-r, last nanme is
L-o-t-a-n.

Q And you're a physician here at the
Uni versity of Texas Southwestern at 2001 | nwood

Road; is that right?

Golkow Technologies,
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A. That's correct.

Q Ckay. Do you primarily practice out of
this office at 2001 I nwood?

A. Yes.

Q. Okay. M name is Nathan Bu. I'ma trial
attorney with the Departnent of Justice. |
represent the United States in this [awsuit.

The purpose of our tinme together this
norning i s to understand the opinions that you're

offering in this case and how you came to those

opi ni ons.
Do you understand that?
A. Yes.
Q Okay. To do that, | will ask you sone

questions and ask that you answer those to the best
of your ability.
Do you understand that?
A. Yes.
Q. I's there any reason why you woul d be unabl e

to give your npst accurate and conplete testinony

t oday?
A. No.
Q Are you currently taking any nmedication

that m ght affect your ability to offer accurate and

conpl ete testi nony?

Golkow Technologies,
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A. No.

Q Ckay. Do you currently have any nedi cal
condition that m ght affect your ability to offer
accurate and conplete testinmony?

A. No.

Q. Have you been deposed as an expert w tness
in other litigation?

A. Yes.

Q About how many tinmes have you been deposed
as an expert witness?

A. Two tines.

Q. Okay. \When was the first tinme?

A. It was several years ago.

Q. And the nore recent tine?

A. Wthin the | ast three nonths or so.

Q. Ckay. So sone of the ground rules may
sound famliar, but I would still |like to go over
some of them

Do you understand that your deposition is
bei ng recorded by a court reporter and a
vi deogr apher ?

A. Yes.

Q And do you understand that even though we
have a vi deographer, your answers nust still be
ver bal ?

Golkow Technologies,
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A. Yes.

Q Okay. Do you understand that you should
wait until after a question is finished before
answeri ng?

A. Yes.

Q. Okay. And do you understand that you may
request a break unless there is a question pending;
If there's a question pending, |'mgoing to ask that
you answer the question before we take a break?

A. Yes.

Q Okay. And just so that you're aware, ny
practice is typically to take a break about every
hour .

A. Sounds good.

Q. Do you understand that if a question is
uncl ear, you can ask nme to rephrase the question or
tell me that the question is unclear?

A. Yes.

Q. Okay. |If you answer a question, is it fair
for me to assune that you understood the question
bei ng asked?

A. Yes.

Q Okay. Do you understand that if you need
to correct an answer, you can do so?

A. Yes.

Golkow Technologies,
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Q. And do you understand that if you realize
t hat testinony you previously gave was incorrect or
I ncompl ete, you can go back and correct that prior
testinmony as well?

A. Yes.

Q. Okay. Do you understand that your answers
t oday are given under oath under penalty of perjury?

A. Yes.

Q Al right. And you understand that your
testinmony today has the sanme force and effect as if
you were testifying in a courtroomw th a judge and
jury present?

A. Yes.

Q Woul d you agree that physicians who assi st
I n | egal proceedings, including as an expert
w t ness, should accurately represent their
qualifications?

A. Yes.

Q. And woul d you agree that physicians who
assist in |legal proceedings, including as an expert
wi t ness, should testify honestly?

A. Yes.

Q Woul d you agree that physicians who testify
as an expert witness nust only testify in areas in

whi ch they have appropriate training and recent

Golkow Technologies,
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substantive experience and know edge?

A. Yes.

Q Woul d you agree that physicians who serve
as an expert w tness nust ensure that their
testinony appropriately characterizes the theory on
whi ch the testinmony is based if that theory is not
wi dely accepted in the profession?

A. Yes.

Q Do you agree to hold yourself to those

st andards as best you can in giving your testinony

t oday?
A. Yes.
MR. MANDELL: Objection.
You can answer. It's okay. Just give ne
two seconds to object if | have to object.
A. Yes.
(Exhibit Nos. 1 - 3 marked.)
BY MR. BU:
Q. The court reporter has marked and handed

you three exhibits. The first is your report in
Fancher, the second is your report in Downs, and the
third is your rebuttal report.
Do you see those docunents?
A. Yes.
Q Okay. And you authored all of these

Golkow Technologies,
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reports for this litigation, correct?

A. Yes.

Q Ckay. Do these reports contain all of the
opi ni ons that you've formed in this case to date?

A. | can't say that they were for -- all ny
opi ni ons, but they -- the relevant opinions, yes.

Q. What ot her opinions m ght not be included
In those reports that you're offering in this
litigation?

MR. MANDELL: |I'm going to object and
just -- I"'m-- 1 would instruct you not to answer as
to opinions in this case outside of David Fancher or
David Downs. But if you're tal king about other
things relative to those two cases, then that's
appropri ate.

A. | think all the relevant opinions regarding
t hese cases are reflected in the report.
BY MR. BU:

Q. Okay. To the best of your know edge, are
any of the opinions in the Downs or Fancher case
i nconpl ete or incorrect?

A. No.

Q. Okay. I n preparing these reports, did you
review any epidem ol ogi cal studies or other

scientific literature?

Golkow Technologies,
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A. Yes.

Q Ckay. And did you performa PubMed search
in locating those studies?

A. Yes.

Q. Did you record what search terns you used
for your PubMed search?

A. | believe it's in nmy report and we can | ook
specifically. | think that, you know, the main
areas of concern were regardi ng ki dney cancer and
contam nants such as TCE, PCE, as well as renal cell
carcinoma. | don't know if | have every single
search term

The other issues that -- | also read the
ATSDR report that was relevant to this study.

Q. Ckay. Did you identify the ATSDR report
t hrough your PubMed search or through another nean?

A. I think it was probably through anot her
mean. | don't know that's it -- it probably was
referenced in some of the other reports.

Q. Okay. For your PubMed search, did you also
| ook for literature regarding vinyl chloride?

A. No, | didn't specifically |ook at that, but
It was referenced in sonme of the reports such as
Bove and ATSDR.

Q For your PubMed search, did you al so | ook

Golkow Technologies,
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for literature regarding benzene?
A. Not specifically for that.
Q Ckay. Is it fair to say the only chem cals

you did specific searches for on PubMed were TCE and
PCE?

A. Yes.

Q. Okay. And did you do any searches on
PubMed for disease outcones other than kidney
cancer ?

MR. MANDELL: Objection.
The sane instruction as before. But you
can answer as to kidney cancer.

A. Renal cell carcinoma as well. | nean,
there's several ways to | ook at kidney cancer.

BY MR. BU:

Q. How, if at all, is renal cell carcinom
di fferent than kidney cancer?

MR. MANDELL: Obj ecti on.
You can answer.

A. Ki dney cancer can include patients with
cancer of the renal pelvis as well as cancer of the
cortex, which is -- renal cell carcinoma usually
refers to cancer of the cortex or meat of the
ki dney. Renal pelvis tunors are the urothelial

tunors.

Golkow Technologies,
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BY MR. BU:

Q Ckay. Would upper tract urothelial
carcinoma be a form of renal pelvis cancer?

A. Yes.

Q. Okay. And how, | guess, are renal pelvis
cancers different than renal cortex cancers other
than the | ocation in which they arise?

MR. MANDELL: Objection.
But you can answer.

A. Bi ol ogically, there are -- they have sone
different risk factors, even though there's a | ot of
commonal ity. Behaviorally, they also behave
differently, depending on their stage and grade.
BY MR. BU:

Q. When - -

A. They're also treated sonmewhat differently
as wel | .

Q Okay. \When you say "behaviorally," does
that -- are you referring to, like, the
aggressiveness of the cancer and the way it
continues to devel op?

A. Yes. | mean, obviously |ow grade cancers

for one and the other have a little different
behavi or or different route of spread and

recurrence.

Golkow Technologies,
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Q. Ckay. Did you review literature related to
renal pelvis cancers in your PubMed search for
Fancher and Downs?

A. Not specifically because they both had
renal cell carcinomas.

Q. Okay. \When you review epidem ol ogi ca
literature or other scientific literature, do you
consider the strength of the study's nmethodol ogy?

A. Yes.

Q. Ckay. Vhat are sone of the factors you
consi der when review ng a study's nethodol ogy?

A. | think it depends on the study design.

So, you know, if it's a random zed controlled study,
"1l look at, you know, how the popul ati on was

sel ected, how the sanple size was determ ned. For
epi dem ol ogic studies, there's usually different
ways to evaluate. Was it case control, was it a

met a-analysis in terms of the size of the study, the
specificity of the cohort?

Q. Al'l el se being equal, are random zed
controll ed studies or random zed controlled trials
consi dered nore rigorous than other study designs?

A. No. It really depends on the context. So,
for exanple, if you look at this particul ar context,

it's not ethical to, you know, give people

Golkow Technologies,
877-370-3377 A Veritext Division www.veritext.com
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carci nogens or contam nants. So you couldn't design
a random zed trial, so you really have to depend on
epi dem ol ogi cal evidence to | ook at contam nants'

| npact on di seases.

If you're | ooking at drugs, you could
conpare themto placebo if you think the drug m ght
be beneficial. But when you're | ooking at -- nost
epi dem ol ogi ¢ studies, you can't do a study where,
|'i ke, half the people snoke and half don't snoke and
say, does snoking cause cancer? |t wouldn't be
et hi cal .

So the fact is that epidem ol ogic studies
by design are alnost all going to be real-world
experiences and conparison of cases to controls or
popul ati ons which are simlar and -- and not going
to be random zed controlled trials.

Q. Okay.

A. It doesn't nmean they're |ess meani ngful or
significant.

Q. | guess |I'm asking at sort of, l|like, a
t heoretical or conceptual |evel, are random zed
controlled trials considered to be nore rigorous
t han case control or cohort studies?

A. Again, it really depends on the question

you're trying to answer. The nethodol ogy really

Golkow Technologies,
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depends, you know, on -- the nost controlled study
Is in vitro, but that doesn't -- it may not be

rel evant to an in vivo population or a human
popul ati on, even though you have 100 percent control
over your cell line in a petri dish.

So | can't really say |I think what you --
you have to start with what's ny question and then
what the design would be appropriate to answer that
questi on.

Q Okay. Are case control and cohort studies
two different types of epidem ol ogical studies?

A. Well, yes. | nean, it -- yes.

Q. Okay. |s one seen as nore rigorous than
t he ot her?

A. No. Again, it depends on the scientific
question you're answering and also the size of the
study, is it relevant to the question you' re asking,
how specific it was.

Q. Why does the size of the sanmple matter in
terms of the rigor of the underlying study?

A. First of all, I think I should clarify size
is just one factor in considering the value of a
study. It's just -- generally speaking, a | arger
study m ght be nore -- nore reflective of a

popul ation than a smaller study, but it does not

Golkow Technologies,
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necessarily, by definition, make it a nore rel evant
study or a nore rigorous study.

Q Ckay. You also nentioned popul ati on
sel ection as one of your considerations. How -- how
I s popul ation selection relevant to the rigor of an
under | yi ng study?

A. Well, the population has to reflect the
question you're asking. |If you were to try to, you
know, assess, you know, the risk of dying and you
only | ooked at children, you're not going to have
many people dying in that population, so it wouldn't
be relevant. So | think it's very much within the
context of the scientific question you're trying to
answer .

Q. Would it be fair to say that one of the
consi derations regardi ng popul ati on selection is the
study's ability to control for selection bias?

MR. MANDELL: Obj ecti on.

A. General |y speaking, selection bias is
somet hi ng you control when you're doing
prospectively, not retrospectively. \When you're
| ooki ng at popul ati on studies in epidem ol ogy,
you're -- you mght try to control for some of the
factors, but you generally don't get to control for

all the factors.
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Selection bias is -- really inplies you're
choosing the popul ation, which is really rel evant
for prospective, not retrospective studies. Most
epi dem ol ogi ¢ studies are retrospective, not
prospective, again, for the ethical considerations
we di scussed.

BY MR. BU:

Q. Ckay. Would it be fair to say one of the
concerns for retrospective studies is selection
bi as?

A. | don't know that | would use the term
"selection bias." There could be a bias in terns of
t he overall population, but selection bias, again,
to me, inplies that you are making a choice. But
there are obviously Ilimtations in popul ation-based
studi es that m ght be inherent in the popul ation.

Q Are there other forms of bias that may
limt a study's findings?

MR. MANDELL: Objection.

A There are an infinite nunmber of limtations
one could consider. | think you would have to | ook
at a given study to decide whether or not it was a
limtation or not. | mean, we can inmagi ne many
things that could be Iimtations for anything. You

know, if you had a mllion people, can say they

Golkow Technologies,
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didn't have a mllion and one people. So, again,
it's all contextual.
BY MR. BU

Q. Okay. \When you were review ng the
literature that you identified either on PubMed or
when preparing your report, were there other forns
of bias that you considered when determ ning the
ri gor of an underlying study?

MR. MANDELL: Objection.

A. Agai n, when -- you have to | ook at a
specific study and the scientific question it was
aski ng and say, were the limtations within the
context of what it was asking? | don't think you go
up front and say, let ne imagine all the limtations
a study m ght have. You're |ooking at -- and
often -- like, in this case, you're |ooking at many
studies and trying to draw conclusi ons based on the
entire literature and not on any one given study.
Any one given study m ght have sone |limtations and
ot her studies would have different limtations, and
if they all come up to a simlar conclusion, then
you m ght say -- be able to draw a broad concl usi on
rather than just say -- you know, nitpick, this
study has this problem this study has this problem

Because, again, epidem ologic studies are
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not prospective random zed trials. You can't
control for every variable. Even in prospective

random zed trials, you have to make choi ces about

what -- what to control for and what not to control
for.
BY MR. BU:

Q. Okay. Are there any standardized
guidelines or criteria that you applied when
reviewing the rigor of the underlying studies?

A. | nean, | --

MR. MANDELL: Obj ecti on.
But you can answer.

A. | think the -- you know, the standard we
use is a reasonable degree of medical certainty. W
are -- you know, the fact is that you | ook at the
|iterature and you try to see, you know, what --
what concl usions the authors drew and what the
results reflect, and then you ook at it within the
context of the rest of the literature.

BY MR. BU

Q. Okay. Are there any standardized
gui delines or criteria that help you define a
reasonabl e degree of medical certainty?

A. | think that speaks to itself. The

reasonabl e degree of medical certainty is how
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| i kewi se professionals would review the data and
how -- what -- the type of conclusions that they
woul d come up with. But | don't think there's,
like, a firmdefinition that you can apply to that.

Q. Okay. |Is there a firmdefinition that you
applied for purposes of your reports in Fancher or
Downs ?

MR. MANDELL: Objection.

A. No, nmy -- | try to use the reasonable
degree of nedical certainty and -- based on ny
experience and based on my understandi ng of the
literature and based on ny understandi ng of
pat hophysi ol ogy and nmy 20-plus years of experience
as a nmedical professional and academ ci an.

BY MR. BU:

Q. Ckay. Would it be fair to say that one
ot her factor to consider when evaluating a study's
rigor is its statistical power?

MR. MANDELL: Objection.

A. | think there are many factors to | ook at,
and statistical power would be one factor to
consi der anong many things, you know, sanple size,
you know, the hazard ratio, the context of the
study, and also within the context of the rest of

the literature.
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BY MR. BU:

Q Why woul d statistical power be a rel evant
factor?

A. Again, there are many relevant factors, and

statistical power gives you sone indication of how
conpatible the results in the study are relative to
t he concl usi on.
Q. Ckay. | guess | should maybe take a step

back.

What does "statistical power" nmean to you?

A. | mean, | don't have the exact dictionary

definition for it. | think when people do
prospective studies, they try to do a sanple size
calculation to see how many cases versus controls or
events do you need to have a statistical significant
out come.

Wthin the context of epidem ol ogic
studi es, people often will look at it a little
differently because it's not a prospectively
desi gned study. So they're |ooking at an outcone
and trying to assess, you know, how accurate that
outcome m ght be, how conpatible the data may be --
the results may be with the data that they have.

But in terms of statistical significance

and power cal cul ations, those usually are priority
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t hi ngs you do in prospective studies, not sonething
t hat you can always apply to a retrospective or

popul ati on cohort. And many peopl e have shied away
fromthat in ternms -- you know, confidence interval
and things |ike when | ooking at epidem ol ogi c data

just because of the fact that it wasn't predesigned.

MR. BU | want to pause one noment.
M. Videographer, there's, |ike, sone
drilling going on. Are you picking up that, or are

we okay?

THE VI DEOGRAPHER: It's faintly in the
background.

MR. BU. Okay. All right.

MR. MANDELL: Yeah, obviously, | hear
it. Is it -- is it affecting the quality of the
sound?

THE VI DEOGRAPHER: Not really.

MR. BU. Okay. AlIl right. Let's just
continue, then.

MR. MANDELL: Great.

BY MR. BU

Q Okay. Dr. Lotan, you nentioned statistical
significance. What does "statistical significance"
mean to you?

A. Agai n, generally speaking, one |ooks at the
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confidence interval, and people have used, you know,
a percentage to reflect what would be potentially
sonet hi ng that occurs by chance rather than then
because of a specific outcone.

Q. By convention, is a 95 percent confidence
i nterval comonly used?

A. It is commonly used.

Q. Ckay. Are there other |evels of confidence
that you are famliar with when review ng
epi dem ol ogical or medical literature?

A. Many people will report a trend, even if it
doesn't meet the 95 percent confidence interval.

Q. Okay. \When a trend is reported, is that
descri bed using a p-val ue?

A. Sometinmes it is, yes.

Q. Ckay. And is a p-value another way of
determ ning statistical significance?

A. Yes.

Q. Wuld it be fair to say that | ooking for a
statistical significance is one way to elim nate
chance?

MR. MANDELL: Objection.

A. It's one way, but the fact is that it's not

al ways the nost relevant way to do it for

epi dem ol ogi ¢ studi es.
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BY MR. BU:

Q Okay. \What are sone other nethods that can
be used to rule out chance as an explanation for a
study's findings?

A. Fi nd an appropriate control and conpare one
popul ation to another. The other is to do a
met a- anal ysis. So, for exanple, you can have five
or six studies that all may be -- have w de
conference intervals and then conmbine themto see
what the results are and see if they have siml ar
concl usions, or that you could strengthen the result
or the conclusion fromfive smaller studies by doing
a nmeta-analysis of all the studies.

So there are several instances where there
isn't one sufficiently powered study, and you
conmbi ne theminto a nmeta-analysis and you find that
It -- that the conclusion is simlar in all of the
studi es and then you can draw a concl usi on based on
t hat .

Q. You have nentioned neta-analysis a few
times. Can you briefly describe what a
met a- anal ysis is?

A. ' m probably not going to use the proper
term |I'mnot -- I"mnot a statistician. But

met a- anal ysis basically uses the data fromthe
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various studies, conbines them statistically to see
If you -- to see what -- if you would -- if there
had been one study, what the results would have
been.

Q. Is it fair to say that the rigor of a
met a- anal ysi s's findings depend on the rigor of the
underlying studies being used in that nmeta-analysis?

MR. MANDELL: Objection.

A. No, | think that's -- the whole point of a
met a- analysis is that you've -- you have five
studies then -- that may have slightly different,

|l et's say, hazard ratios and confidence intervals,
and you're now conbining the data in such a way that
-- to try to see what -- whether or not that
variability is -- is accurate or not and whether or
not the conclusion still holds or doesn't hold.
BY MR. BU:

Q Okay. So when you review a neta-anal ysis,
do you also review the rigor of the underlying
st udi es?

A. | think you would | ook at the studies, but
-- but | think evaluating the results of each
I ndi vi dual study becones | ess inportant when you're
| ooking at the overall concl usion.

Q Are you famliar with the term "di sease
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m scl assification"?

A. General ly speaking, yes.

Q. Okay. And are you famliar with the term
"exposure m sclassification"?

A. Yes.

Q. Okay. And are the -- are disease
m scl assification and exposure m sclassification
al so consi derations when | ooking at the rigor of an
underlying study?

MR. MANDELL: Objection.

A. | think it's one factor anong ot her
limtations.
BY MR. BU:

Q. What does "di sease m sclassification" mean
to you?

A. To me, it nmeans that you may have thought

t hat sonmebody had the disease and they didn't, or
they didn't have the disease and you thought they
di d.

Q. And how woul d di sease m scl assification
affect the rigor of an underlying study?

A. It depends on the magnitude. |If it was
rare, then it would m ght not affect the study. |If
It was common, then it mght affect the study.

Q Would it be fair to say that if there's a
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significant degree of disease m sclassification, you
may find an association when there is, in fact,
none?
MR. MANDELL: Objection.
A. Or vice versa. It depends how significant

it was and how strong the association m ght or m ght

not be.
BY MR. BU:
Q And what does "exposure m scl assification”

mean to you?

A Again, if you think somebody is exposed and
t hey weren't or you thought they weren't exposed and
t hey are.

Q Okay. And exposure m sclassification could
also affect the validity of a study's outcones; is
that fair to say?

A. Dependi ng, again, on the magni tude of the

outconme and al so on the magnitude of the
m scl assification.

Q. You nmentioned before that you apply a
reasonabl e degree of scientific and medi cal
certainty standard in your reports.

Do you recall that?
A. Yes.
Q Okay. Have you used the phrase "reasonabl e
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degree of scientific and medical certainty" in your
academ c publications?

A. It's not -- it's not something that is
usually relevant to scientific publications.
It's -- it's, | think, inplied.

And you -- when you write a scientific
paper, you spell out your nethodol ogy and your
results. People can choose whether or not they
t hi nk that your conclusions |ater are reasonable or
not reasonable. |f you appropriately discuss your
results in your discussion and identify your
limtations, then people, you know, can read that
and they make that determnation. [It's not you that
makes that determ nation.

But in general, | use it to design ny
studies and wite ny papers, yes.

Q When you descri be your study design in your

papers, do you use the term "reasonabl e degree of
scientific and nedical certainty"?

A. Again, that's not something that -- it's
not a scientific termin the context of writing a
paper. That's -- again, it's inplied that when
you're doing something scientific that you're going
to be reasonable, but that's not sonmething you --

you don't write that in your paper. |It's not a
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testinonial .

Q Okay. Do you use the phrase "reasonabl e
degree of scientific and medical certainty" in your
clinical practice?

A. Agai n, you practice nmedicine to a
reasonabl e degree of scientific and medi cal

certainty. People cone see ne because |'m an expert
I n, you know, treating cancer and other diseases,
urol ogi c di seases, and they can | ook at my resumé
and ny 20 years of experience, and that's why they
cone to see ne. And they assune that |'mgoing to
be doing nmy best to take care of them which would
fall into a reasonabl e degree of medical certainty.
Q Okay. But this is not a phrase that you
specifically use in your clinical practice; is that

fair to say?

MR. MANDELL: Objection.

A. It would be conpletely out of context.
BY MR. BU:
Q. Okay. Have you ever used the phrase

"reasonabl e degree of scientific and nedi cal
certainty" outside of your work in litigation?

A. It does not fall into any contextual thing.
| often will tell patients in ny best experience,

which essentially is by a reasonabl e degree of
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medi cal certainty, when | make recomendati ons on
treatment. Say, in ny experience, based on -- |
actually will usually quote the literature to them
and say, here's a random zed trial that showed

| nproved survival for neoadjuvant chenot herapy

foll owed by surgery versus surgery al one.

Sol will -- 1"lIl reference the literature
and reference ny experience. So in a sense, |I'm
using that term nol ogy, but in the way that a
| ayperson m ght appreciate it.

Q Okay. OQutside of your personal use, are
you famliar with the phrase "reasonabl e degree of

scientific and nedical certainty” being used in any

context outside of litigation?
A. Again, within the context of taking care of
a patient, when you, quote -- you say, based on ny

experience and based on the literature, this is ny
recommendation, that is essentially an expression of
reasonabl e degree of nedical certainty. That is how
| express it. | don't use the exact term nol ogy.
It would sound strange.

Q Okay. I n your report, you also discuss a
-- sufficient to conclude a causal relationship is

at least as likely as not" standard.

Do you recall that?
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A. Yes.
Q s that a standard that you are applying in
ei ther your Fancher or Downs reports?
A. Yes.
Q. Okay. And does your understandi ng of that
standard cone fromthe ATSDR?
MR. MANDELL: Objection.
A. It's straight |anguage, | believe, fromthe
Camp Lejeune Act. Let ne confirmthat. | quote
t hat public | aw.
Yes, it's on page 5 under "Standards,"
(B), "sufficient to conclude that a causal
relationship is at least as |ikely as not."
BY MR. BU:
Q. Ckay. You're |looking at page 5 of your
Downs report?
A. Il"mcurrently on the Fancher report --

Q The Fancher report.

A. -- which is Exhibit 1.
Q. Okay.
A. It's in the Downs report as well. | assune

we're on Exhibit 1 first.
Q. Al right. Other than the |anguage of the
statute, did you also | ook at the ATSDR s Assessnent

of the Evidence?
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A. Yes, it's right below that paragraph. It's
-- there's a paragraph called "Sufficient evidence
for causation" and then foll owed by that, "Equipoise
and above evidence for causation,"” which is
sufficient to conclude that a causal relationship is
as at -- at least as likely as not. So basically
t he ATSDR and the public |aw state essentially the
sanme t hing.

Q. Okay. Are you famliar wth any other
resources in science or nedicine that also define

t hese standards?

A. General ly speaking, I'mnot famliar wth
the -- the entire public law, et cetera. | nean,
the -- essentially when we talk to patients
clinically about -- you know, patients often ask,

what caused ny cancer and you go through a
differential diagnosis, you say, here are the likely
causes, these are less likely to cause it. And
that's part of the -- part of these reports, |ooking
at these specific cases and trying to see what were
the likely causes of their cancers.

And so as you see in the report, |
concl ude that their exposures to contam nated water
at Canp Lejeune was at |least as likely as not to

cause their kidney cancer. And | go through the
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differential diagnosis. | do it with patients al
the time if they have other risk factors for cancer
and they want to know. So we do it all the time in
terms of a differential diagnosis.

Q. Okay. Other than -- | guess would it be
fair to say you're referring to your personal

experience as part of your understandi ng of what "as
| i kely as not" neans?

A. Correct.

Q. Ckay. O her than your personal experience,
the ATSDR s Assessnent of the Evidence, and the
public aw, are there other resources that you

consulted to determ ne the meaning of this "as
li kely as not" standard?
MR. MANDELL: Objection.
You can answer.

A. No, it was fairly self-evident.
BY MR. BU:

Q. Do you apply any ot her standards of
causation in your Fancher or Downs reports?

A. | nmean, if you're |looking, | nean, |
di scuss the Bradford Hill criteria, which | help --
use to determ ne the weight of the different risk

fact ors.

Q Ckay. Did you consider any other
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definition for the causation standard in either your
Fancher or Downs report?
MR. MANDELL: Objection.

A. | mean, | think | talk about the fact that
the Institute of Medicine also has used this type of
standard before in ternms of |ooking at -- at sort of
| evel s of evidence, and they al so had somet hing very
simlar.

BY MR. BU:

Q Okay. The Institute of Medicine was
| ooki ng at the standard to help The Departnment of
Veterans Affairs identify di sease presunptions; is
that fair to say?

A. They revi ewed t hat deci sion-making process,
yes, for veterans.

Q. When you refer to a "decision-nmaking

process,"” you're referring to the VA's presunptive
service connection process, correct?
MR. MANDELL: Objection.
A That's what the Institute of Medicine, |
t hi nk, was | ooking at, yes.
BY MR. BU
Q. All right. Are you applying any
presunptions in your opinions in Fancher or Downs?
MR. MANDELL: Obj ecti on.
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A. No. | mean, I"'m-- I"mnot trying to
replicate the VA' s decision-making process. |'m
trying to | ook, as nmentioned, with a reasonable
degree of medical certainty at the causes of cancer
for David Fancher and M. Downs wi thin the context
of their own risk factors and their exposure to
contam nated water.

BY MR. BU:

Q Ckay. Wbould you agree that the question
whet her to -- the VA should treat a di sease as
presunptively service connected is different than
determ ni ng whet her an individual veteran's cancer
was caused by an exposure?

MR. MANDELL: Objection.

A. | suppose | can't speak to what the VA is
thinking. All | can say is what | reviewed in the
context of what exposures were associated with
M . Fancher and M. Downs getting their cancer.

BY MR. BU:
Q. Did you independently research the Canp

Lej eune Justice Act in preparing your report?

A. | | ooked at parts of it that | thought were
relevant. | quoted the nost rel evant aspects in
the -- in the text. | did not read the entire Act.

Q Okay. Did you independently research how
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an "at least as likely as not" standard is used in
ot her scientific context?
MR. MANDELL: Objection.

A. Again, | think it -- | use it in terns of
clinical decision-making in terns of identifying a
differential diagnosis. You know, | think, you
know, ironically, the only place | saw it in the
| iterature was one of your experts, Dr. Goodman,
referenced it in a -- | think ozone relation to
asthma. But | don't recall it being used widely in
the literature.

BY MR. BU

Q. Okay. Are you aware that the National
Academ es of Sciences reviewed the VA's presunption
deci sion process?

A. l'"m sorry, what is the question?

Q. Sorry.

Are you aware that the National Academ es

of Sciences reviewed the VA's presunption decision

process?
MR. MANDELL: Objection.
A. Not specifically, no.
BY MR. BU
Q Ckay. And are you aware that the National

Academ es of Sciences, in reviewing the VA s

Golkow Technologies,

877-370-3377 A Veritext Division www.veritext.com
Case 7:23-cv-00897-RJ  Document 508-2  Filed 08/26/25 Page 40 of 305



© 00 N oo 0o b~ wWw N PP

N D NN NN P P P P PP PR R
ga A W N P O © 00 N O 0o~ WO N P+ O

Page 40

presunption decision process, reviewed the "at | east
as |likely as not" standard?

A. No, |'m not aware about that.

Q. Okay. Are you famliar with the National
Academ es of Sciences?

A. By nane, yes.

Q. Okay. \What is the National Academ es of
Sci ences?

A. It's an organization of scientists.

Q Have you reviewed other literature fromthe
Nat i onal Academ es of Sciences as part of your
academ c or clinical work?

A. They have a proceedi ngs through the
Nat i onal Academ es of Sciences. | published a paper
there many years ago, so -- it's a journal. But |

don't know of official reports that they've

produced, but they do have a journal. |It's peer
revi ewed.
Q. I's the work done by the National Academ es

of Sciences generally seen as reliable by
professionals in your field?
MR. MANDELL: Objection.
A. Il -- I don't know that many professionals
in my field are necessarily tracking them

suppose you would have to ook at it on a
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st udy- by-study basis.
BY MR. BU:
Q Okay. |Is the National Academ es of
Sci ences considered a reputabl e organization by
professionals in your field?
MR. MANDELL: Objection.
A. | think they're generally considered

reput abl e, yeah

BY MR. BU:
Q. Ckay.
(Exhibit No. 4 marked.)
MR. MANDELL: This is 47
MR. BU. This is 4, yeah.
BY MR. BU:
Q. So the court reporter has handed you,

Dr. Lotan, what's been marked Exhibit 4. This is
t he National Academ es of Sciences' review of the
Departnment of Veterans Affairs' presunption decision
process.
Do you see that?

A. Yes.

Q Okay. And this presunption decision
process refers to the same process that | OM
devel oped its standards to assist the VA wth,

ri ght?
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A. I|'"'mnot fully aware of that. |If you're
saying so, | don't -- | haven't read anything from
the | OM saying specifically that they reviewed this
docunent.

MR. MANDELL: Can | just -- Doc, why
don't we clip the other exhibits so that you don't
| ose your pages just so -- let's keep it al
t oget her. Thanks.

BY MR. BU:

Q. Well, | think earlier when you were
di scussing the "as |likely as not" standard, you
mentioned | OM di scussing that standard or simlar
st andar ds.

Do you recall that?

A. Yes.

Q Okay. And the reason that | OM was
di scussing those standards was to assist the VA in
Its presunption decision process; is that right?

MR. MANDELL: Objection.

A. Again, | saw that reference in the ATSDR
report. | didn't read the IOMreport nor did | read
t he VA presunption. This was, again, in the
statute, so that's why I was aware of it, and it was
in the ATSDR report. But | did not read the |1 OM
report. And, again, | didn't read the VA report. |
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just thought that that was anong -- as you
menti oned, anong the areas where it has been
referenced.
BY MR. BU:

Q. Okay. Can you turn to page 10 of Exhibit 4
for me, please?

A. Okay.

Q. Do you see towards the bottom of page 10 in
italics, "The National Academ es of Sciences reports

the commttee concludes that the term ' equipoise

denotes a | ack of consensus across the medical

community and that the termas required by |law to be

used in the presunption decision process is

i nconsistent with the current scientific use of it."
Did | read that correctly?

A. Yes.

Q Ckay. And it is your understanding that

"equi poi se" and "at least as likely as not" refer to
t he same standard?
MR. MANDELL: Objection.
A. Wthin the context that it was stated in
the statute or ATSDR report -- actually, in the
statute they don't say that at all. But | think

within the context of -- it's nmy understandi ng "at

| east as likely as not" and "equi poise"” are sim/lar
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concepts.
BY MR. BU:
Q Ckay. Is it your understanding that ATSDR

defines "equi poise," at least in part, as "at | east
as |likely as not"?

A. Yes, that's how it's stated.

Q. Okay. And do you have any reason to

di sagree that the term "equi poi se" denotes a | ack of
consensus across the medical community?

MR. MANDELL: Objection.

A | don't agree with that coment. | don't
know -- first of all, | didn't read this whole
report. It's hundreds of pages | ong.

But ny other comment would be that | don't
know -- 1've never filled out a survey asking ne
what | thought equipoise was. | don't know that the
medi cal -- what they nmean by "medical conmmunity.”
And so no, | can't -- | don't necessarily agree with

t he statenent.
BY MR. BU:

Q. Okay. Do you have any reason to di sagree
with the conclusion that this term as required by
| aw to be used in the presunption decision process,

IS inconsistent with the current scientific use of

it?
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MR. MANDELL: Objection.

A. ' m sorry, rephrase that. | just want to

make sure |'m understandi ng what you're asking.
BY MR. BU:
Q. Sur e.

Do you have any reason to disagree with
t he second part of that conclusion, that the term
as required by law to be used in the presunption
deci sion process, is inconsistent with the current
scientific use of it?

MR. MANDELL: Obj ecti on.

A. | guess what | would state is | don't agree
with the statement. |'mnot really sure that this
statenment either says what the scientific use of it
Is or -- and, again, | don't know exactly what they
mean by the presunmptive decision-making process. So
| can't -- | don't -- | can't agree that this is
I nconsistent with the current scientific use.

BY MR. BU:

Q. Okay. \What is your understanding of the

current scientific use of the term "equi poise"?
MR. MANDELL: Objection.

A. | think, again, it really depends on the

context where people are using it. | nean, | --

It's not sonmething that we commonly use in the
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scientific literature. W use it in decision-mking
when we're discussing with patients, you know,
what's nore likely or less likely to have been the
cause of their diagnosis. But it's not sonething
that, you know, we write a paper and go, you know,
there's equi poise for this or that. [It's sonething
that nore cones up within a medical context rather

t han used in a scientific context. And, again, you

have to consi der what context it's being used at

rat her than -- rather than how the termis exactly
used.

So, again, without know ng what -- the
presunptive deci sion-making process, | can't say

it's consistent or not consistent with the
scientific use. And, again, the scientific use also
varies by context.
BY MR. BU:

Q. I s equi poise a standard that you have used
when di agnosi ng a patient?

MR. MANDELL: Objection.

A. We use nedical tests, you know, imaging,
bi opsi es, to diagnose patients. Equipoise is a part
of our thought process, but it is not a test to nmake
a di agnosi s.

Agai n, when you're making a differenti al
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di agnosi s about a cause, you m ght be thinking about
it in that context, but you wouldn't be -- nobody is
usi ng equi poise to determine if somebody has cancer
or not. You do sone imaging, cystoscopy, biopsy,
that kind of stuff.

BY MR. BU:

Q. Okay. Wuld you ever nmake a diagnosis
usi ng an equi poi se standard, for exanple, it is at
| east as likely as not that you have this form of
cancer?

A. Again --

MR. MANDELL: Objection.
But you can answer.

A. Again, we -- we use objective tests to
determ ne diagnosis. |If you're thinking about -- so
If I"'mthinking -- trying to conpare two
treatments -- so there's equi poi se between these
treatments in terms of outconmes. And then we can
tal k about, you know, how do we want to do it if two
t hings are, you know, let's say equival ent or -- but

we don't make a diagnosis based on that. We think

about -- we think about it in a conmpletely different
cont ext .
BY MR. BU:

Q When you say "we don't make a diagnosis
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based on that," are you saying we don't make a

di agnosi s based on an "at |east as |likely as not"
st andard?
MR. MANDELL: Objection.

A. |'m saying it doesn't apply to that
standard. A diagnosis is nmade based on a test. A
deci si on-making i s based maybe on bal ancing --
bal anci ng outcones or bal ancing factors. It's nore
rel evant in that context.

BY MR. BU:

Q Okay. | apologize, | just want to make
sure that the record is clear. \Wen you say it is
nore relevant in that context, what do you nmean?

A. The term "equi poise” is nore relevant to
t he context of, you know, differential diagnosis or
a decision process, but it is not a way to make a
di agnosi s.

Q. Okay. Thank you. You can set Exhibit 4 to
t he side.

| shoul d have asked earlier, would you
agree that a correlation between exposure and
di sease i s not necessarily the same as exposure
causi ng di sease?

A. Yes.

Q Okay. And part of determ ning whether an
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association is causal would include eval uating
whet her the association could be explained by chance
or bias; is that fair to say?
A. Yes.
Q. All right.
MR. BU Let's take a five-m nute
br eak.
THE VI DEOGRAPHER: All right. W are
off the record at 9:54.
(Break taken, 9:54 a.m to 10:03 a.m)
THE VI DEOGRAPHER: W are back on the
record at 10:03.
BY MR. BU
Q Dr. Lotan, during the break, did you
di scuss your deposition testinony with anyone?
A. No.
Q Ckay. Is there anything you've testified

to today that you would like to clarify or correct?

A. No.

Q. Okay. Wbuld you agree that nedicine is not
an exact science?

MR. MANDELL: Objection.

A. | think certain aspects of it are exact and
certain aspects of it are not exact.
BY MR. BU
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Q. Ckay. Vhat are sone of the aspects of
medi ci ne that you view as an exact science?

A. | think if you ook at drugs, they have
exact chem cal fornulas, those are fairly imutable.
A certain drug is always going to have that formnula,
for exanple.

Q. Okay. Wuld you agree that diagnosing a
patient is rarely an exact science?

MR. MANDELL: Objection.

A. No, | don't think | agree with that. |
think the fact is that if you look at -- if you get
a biopsy and it has a pathol ogy report, there's very
high in terms of -- you know, very little
variability between pathol ogists. Many pat hol ogi sts
woul d agree it's cancer, and | would say that's
fairly exact.

BY MR. BU

Q Do you view the treatnment of a patient as
an exact science?

MR. MANDELL: Objection.

A. | think the -- | think there's guidelines
that tell you how you should treat a patient. |If
you follow the guidelines, you could be doing that
exactly. \Whether or not that's the perfect

treatment for every patient, that, we don't know.
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So being able to follow a certain treatnent plan,
you can do that perfectly.
BY MR. BU:

Q Okay. I n your practice, are there any
gui delines that you refer to?

A. Sure. | nmean, the Anerican Urol ogical
Associ ation guidelines, you know, give you gui dance
for many treatnents, the NCCN guidelines. There's a
vari ety of guidelines that you could use as nore of
a framework of how to treat a patient. Obviously,
you have to individualize it.

Q. And why do you refer to guidelines from
ei ther AUA or NCCN?

A. Well, generally, they're devel oped by
experts based on the best avail able know edge.

Q. Ckay. In your practice, do you offer any
guarantees to your patients?

A. Guarantee |I'lIl do ny best to take care of
t hem

Q. What about regarding diagnosis or
prognosi s?

A. Again, |I'll do the best job | can to get
the right diagnosis, and once | have that diagnosis,
"1l give themthe best information available in

terms of their prognosis and treatnment.
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Q. Ckay. Would you agree that the best
i nformation available is not the sanme as perfect
I nf or mati on?

A. General ly speaking, that's probably fair.
| mean, we -- we try to inmprove our care, but |
think it just depends on what the disease is.

Q. Okay. Wuld it be fair to say that the

science is still devel oping regarding the causes of
cancer ?

A. | think that that's, you know, a broad
term | would say there's generally well-known
causes of cancer. The -- but I'msure we're going

to find other things. Genetic susceptibility, for
exanpl e, we're having new di scoveries on who m ght
be nmore likely to get it. But sone things are well
known. | don't think we're ever going to discover
that cigarettes are good for you.

Q Okay. How would you descri be what cancer
Is to a | ayperson?

A. General ly speaking, cancer is either
uncontrolled growth of cells or a |ack of typical
inhibitions to growth. So cells that don't die when
t hey shoul d die.

Q And how woul d you descri be how cancer forns

to a | ayperson?
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A. Generally, there are alterations to cells,
typically to genetic/epigenetic, that can be induced
by viruses, et cetera, or carcinogens that wll
cause the cells to behave inappropriately, again,
| eading to i nappropriate growth or |ack of death.

Q. When you say "alterations to cells" that

may be genetic, are you referring to nutations?

A. Yes.

Q. And what is an epigenetic alteration to a
cell?

A. Excuse nme?

Q What is an epigenetic alteration to a cell?

A. Met hyl ati on of DNA, for exanple.

Q Okay. And how -- how would you expl ain
met hyl ation's role in cancer formation?

A. | mean, it's highly variable, but if it --
I f you have nethylation of certain parts of the DNA,
maybe they beconme nore active and |ead to growth
t hat you didn't want.

Q. Okay. \When you refer to | ack of
i nhi bition, are you also referring to DNA repair?

A. That's one aspect of it.

Q. Okay. Wuld it be fair to say one aspect
of cancer formation is the body's ability to repair

mut ati ons?
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A. "The body" is a general term W're
talking on a cellular basis. The body's job is -- |
mean, the cell either repairs itself or fails to
di vide when it should and then the -- both -- and
t hen that stops the process. |If the cell that can't
repair itself can't continue to grow, that -- that's
okay also, it won't cause cancer. The body al so has
a way, you know, of using its inmune systemto
i dentify aberrant cells and get rid of themthat
way .

Q Okay. Wuld you agree that the cause of

cancer is nmultifactorial?

A. Sonetinmes it is; sonmetimes it isn't. |
mean, if you have a -- if you inherent a gene that
has a growth factor conponent, that's -- you --

there mght be only one factor that caused it --
t hat nmutation and then nost -- al nost everybody is
going to get cancer. So in sonme cases, it's
mul tifactorial and in sonme cases, it's, you know,
one inherited defect, for exanple.

Q. When you say "al nbst everyone is going to

get cancer," are you referring to --

A. No, no, al st everybody with that specific
mut ati on.
Q Okay.
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A. A dom nant nutation m ght cause al nost

everybody to get that disease, then it's

uni factorial -- usually it's just that one factor.
Q Okay. Are those types of genetic nutations
conmon?

MR. MANDELL: Objection.

A. | don't know that we can speak quite
broadly. There are -- there are -- none of them are
so common, but sone of them are nore common than
ot hers.

BY MR. BU:

Q Okay. And there are different types of
cancer, correct?

A. Yes.

Q. All right. And one type that we've
di scussed is renal cell carcinom?

A. Yes.

Q. Okay. And there are different sorts of

subtypes of renal cell carcinoma; is that fair to

say?
A. Yes.
Q And clear cell is one of those subtypes?
A. Yes.
Q All right. What are sone ot her subtypes of

renal cell carcinom other than clear cell?
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A. Papill ary.
THE STENOGRAPHER: |'m sorry?
THE W TNESS: Papillary.
BY MR. BU:
Q. What are -- sorry, strike that.

Do clear cell renal cell carcinoms and
papillary renal cell carcinomas have different
clinical characteristics?

A. Not necessarily, no. They're both going to
present as renal masses.
Q Do they have different prognostic
significance?
A. Depends on the stage and grade.
Q Okay. Do they have different etiologies?
MR. MANDELL: Objection.

A. No, not necessarily, not well defined.
BY MR. BEYER

Q Okay.

A. Some are inherited nore often than others.
Li ke Von Hi ppel -Lindau | eads nore to clear cell, for
exanpl e.

THE STENOGRAPHER: ' m sorry, what

| eads?

THE W TNESS: Von Hi ppel -Lindau. It's

a syndrome for kidney cancer, inherited.
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BY MR. BU:

Q Is clear cell the nmost comon subtype of
renal cell carcinom?

A. Yes.

Q. And would it be fair to say that clear cel
accounts for roughly 70 percent of renal cel
carci nomas?

A. | think that's fair.

Q. And as part of your report for Fancher and
Downs, did you research the possible risk factors

for renal cell carci nom?

A. Yes.
Q. Okay.
A. It's in my differential diagnosis.

Q. And what are the risk factors that you
consi dered?

A. Age, sex, snoking history, BM. Those
woul d be the common risk factors.

Q. Okay. Would you agree that hypertension is
also a risk factor for renal cell carcinom?

A. It's a very weak one, but it is one.

Q Okay. And if | say "RCC," do you
understand that to nean renal cell carci noma?

A. You can say "RCC."

Q Ckay. |Is diabetes a risk factor for RCC?
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A. It's a weak one. Can be.

Q I's chronic kidney disease a risk factor for
RCC?

A. Yes.

Q. I's chronic use of painkillers a risk factor
for RCC?

A. ' m not aware of that being a risk factor.

Q. Ckay. Vhat about chronic use of NSAI Ds?

A. NSAI Ds can i ncrease your risk.

Q. Ckay.

A Again, relatively mniml, but it can.

Q. How do you determ ne whether the increased
risk is relatively m niml?

A. Generally, using the literature.

Q. Is there increased incidence or increased

risk that you're | ooking to when determ ning whet her
the increased risk is mniml?

A. | think there's two different ways to | ook
at it. You can |look at it on a popul ation basis and
you can |l ook at it on an individual basis. So
somet hing that m ght be in a popul ati on-based st udy,
you know, m ght have some association that may not
be very relevant in an individual if they have other
risk factors that are much nore significant in terns

of the relative risk.
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But yes, usually you would want to see
data fromthe literature to support whether or
not -- whether or not it is a risk factor and what
t he magni tude m ght be.

Q. | guess what |I'm asking is whether there's
a sort of magnitude that you're |ooking for when
determ ning whether a risk factor is significant
enough to consider in your differential diagnosis?

MR. MANDELL: Objection.

A. | mean, in general, in the literature, |
think there are epidem ol ogi c studies, and you want
to see -- | think the standard people usually | ook
at is -- you know, around 10 percent increased risk
woul d be sort of a standard where you woul d think
that that mght be clinically significant.

BY MR. BU:

Q. Ckay. Is chronic inflanmation a risk
factor for RCC?

A. | haven't read literature on chronic
i nf | ammat i on specifically.

Q. Okay. Can you pull out your Downs report?
This is Exhibit 2.

And you had nentioned that you view age as
a risk factor; is that right?

A. That's correct.
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Q. Ckay. Can you turn to page 15 for ne,
pl ease?
A. VWhi ch page? |'m sorry.
Q. 15.
A. This Downs report | think has nmy CV on it.
s that correct?
MR. MANDELL: The pages are
doubl e- si ded.
THE W TNESS: They' re doubl e-si ded?
Ckay. Hold on a second.
MR. MANDELL: It got nme the first
time.
A. Okay. Yes, on page 15.
BY MR. BU
Q. In the mddle of the first paragraph of
Section XlI, there's a sentence begi nning, "The
I nci dence increases steadily with age. . ."
A Uh- huh.
Q. Do you see that?
A. Yes.
Q. Okay. And you write, "The incidence
i ncreases steadily with age, with a peak age at
di agnosis in the USA of 64 years."
A. Correct.
Q Okay. \When you say "a peak age at
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di agnosis," you're -- are you referring to the
nunber of di agnoses made or the rate at which those
di agnoses are made?

A. | think -- 1 mean, | would have to | ook at
Reference 26. | believe they're referring to the
actual number rather than the percentage, but |

woul d have to | ook at that reference --

Q. Ckay.

A. -- to see exactly what they nentioned, what
t hey used.

Q And the nunber of -- the absol ute nunber of

di agnoses made woul d be a different measurenent than

the incidence at which those diagnoses are nade,

correct?
MR. MANDELL: Objection.
A. The incidence is the nunber. If you're
tal ki ng about the rate of a particular -- |ike, of

all 64-year-olds in the U S. relative, then that
woul d be a different -- different nunmber than how
many 64-year-ol ds had that disease --
BY MR. BU

Q Okay.

A. -- | believe in this context. But, again,
| woul d have to | ook at Reference 26 to be sure.

They're | ooking at just a nunerical nunber.
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Q. Ckay. Do you consider Agent Orange to be a
risk factor for kidney cancer?

A. No.

Q Al right. And why not?

A. | think if we go further in ny report, |
| ooked at the studies associated with it, and there
was no association. Let me find -- let me find the
page.

Under the "Differential Diagnosis,"” if you
| ook on page 23 on the top, Table 8, those were the
studies that | found. And those studies were --
reached statistical significance in determ ning the
rel ati onshi p between Agent Orange exposure and renal
cancers.

Q. And why did you consi der whet her the
studi es reached statistical significance in
determ ning a relationship between Agent Orange
exposure and renal cancers?

A. That was one factor. The other factor was
t he nunber of cases that were found in each of these
studi es, very few of them were found to have ki dney
cancer at all.

Q. Okay. \Why was one of the factors you
consi dered whet her the studies were able to reach

statistical significance?

Golkow Technologies,

877-370-3377 A Veritext Division www.veritext.com
Case 7:23-cv-00897-RJ  Document 508-2  Filed 08/26/25 Page 63 of 305




© 00 N oo 0o b~ wWw N PP

N D NN NN P P P P PP PR R
ga A W N P O © 00 N O 0o~ WO N P+ O

Page 63

MR. MANDELL: Objection.

A. | think as you know, that is one factor
that we look at in terns of the conpatibility of the
study with the results. So | thought it was
I nportant to at | east consider that anmong ot her
various studies -- various factors, excuse ne.

BY MR. BU:

Q. Ckay. Would it be fair to say that because
t he studies were not able to reach statisti cal
significance, we are unable to rule out chance as an
expl anation for any associations found?

MR. MANDELL: Objection.

A. Statistical significance really shoul dn't
be used to try to prove a null hypothesis. In
general, | would just say it just doesn't support --
It's just one factor when -- we |ook at to try to
see whether or not the relative risk is conpatible
with the data.

So if you don't find a good association in
t he confidence interval, you know, is why maybe it's
not conpatible with the conclusion. But | wouldn't
say that you can state that the opposite, which is
j ust because you don't have statistical
significance, that now you don't have an

associ ati on.
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BY MR. BU:

Q Ckay. Would it be fair to say that if you
don't have statistical significance, the results may
be consistent with the null hypothesis?

MR. MANDELL: Objection.

A. | think you would have to | ook at the
hazard ratio and then also all the other supporting
data that goes along with it and any neta-anal yses.
As we tal ked about, any individual study may only --
may not be representative of the entire literature,
so | think you would have to | ook at it wi thin that
cont ext .

BY MR. BU:

Q Okay. Did you | ook for any meta-anal yses
regardi ng Agent Orange exposure in renal cancers?

A. | didn't find any neta-anal yses.

Q Okay. Did you |look at the hazard ratios
for the studies exam ning Agent Orange exposure and
renal cancer?

A. | did.

Q. Okay. How did you consider the hazard
rati os in determ ning whether Agent Orange is
capabl e of causing renal cancer?

A. | wanted to see if there was a positive

associ ation or not.
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Q. Did any of the studies that you found find
a positive association?

A. Two of eight -- well, | would say two of
ei ght were over 1.1.

Q. Wy is a 1.1 threshold relevant to
determ ni ng whet her Agent Orange exposure causes
renal cancer?

MR. MANDELL: Objection.

A. Why is that threshold -- well, | would say
that -- that if you're -- it's not a positive
association if it's not over 1. So that's the main
thing I was |ooking for.

BY MR. BU:

Q Would a risk ratio of 1.1 be a positive
associ ation?

MR. MANDELL: Objection.

A. By definition, it's over 1, so it is a
positive association. Whether or not it would be
deened relevant would be within the context of other
studies as well. If there was a trend where all the
studi es were positive, then it could be significant.
BY MR. BU:

Q I's there any reason to think that a risk
ratio of 1.1 by itself would not be significant?

MR. MANDELL: Obj ecti on.
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A. | don't think anybody really | ooks at any
one study by itself and tries to determ ne a
significant association or not. The whole concept
of the significance is whether or not it follows a
trend and is consistent, not just one given study.
BY MR. BU:

Q. Okay. Let me ask it this way: Did one of
the studies that you found | ooking at Agent Orange
exposure and renal cancer report a risk ratio of
1.17

A. There was one study -- such study that
| ooked at renal pelvis cancers.

Q. Okay. And earlier you excluded the study
fromthose you identified finding an association --
a significant association, |I'msorry, between Agent
Or ange exposure and renal cancer; is that correct?

MR. MANDELL: Objection.

A. Wait, rephrase that.

BY MR. BU:

Q. Sur e.

So there's one study that found a risk
ratio of 1.1, correct?

A. Yes.

Q And earlier in your testinony, you focussed

on two of the eight studies which found risk ratios
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greater than 1.1; is that correct?

A. Yes.

Q Ckay. So why do you treat the study that
found a risk ratio of 1.1 differently than the other
two studies that found positive associations?

MR. MANDELL: Objection.

A. | don't necessarily treat it differently.
| mean, | | ooked at the entire literature within the
context that mopst of the studies found no
association. The 1.1 would be a weak associ ati on.
BY MR. BU:

Q. Okay. Would it be fair to say that a 1.1
risk ratio equates to a 10 percent increased risk?

A. That's what it nmeans, yes.

Q. Ckay. And a 1.1 risk ratio -- never m nd.
W t hdr awn.

You nentioned that you al so considered the

number of cases in these studies.
Do you recall that?

A. Yes.

Q. Al right. And why is the number of cases
i ncluded in these studies relevant to determ ning
whet her Agent Orange exposure can cause renal
cancer ?

A. | think it just speaks to the size of
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the -- the sanple size and whether or not it was
going to be -- | nmean, again, it's one -- one aspect
that we look at in ternms of trying to figure out if
this is representative.

I f you think about the fact that there are
mllions of people, for exanple, who went to
Vietnam soldiers that is, you know, or who were
exposed to Agent Orange -- | don't know the exact
nunber of soldiers. Actually, probably a mllion
woul d be too nmuch. But if you only find a small
nunber of exposed cases, it may not represent the
entire popul ation.

Q. And in your report, you set a threshold of
30 exposures; is that correct?
MR. MANDELL: Objection.
A. | did wite 30 exposures. |t wasn't
necessarily a threshold, it was just a comentary on

the size of the studi es.

BY MR. BU:
Q. Okay.
A. But it's not -- it was arbitrary.
Q Are you aware of any guidelines or criteria

for the nunmber of exposures that would need to be
i ncluded in a study for it to be considered

reliable?
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A. No, this was just ny -- it's ny experience
and nmy -- ny observation, but not a scientific --
not one based on a specific scientific threshold
that's been published or wi dely published.

Q. Okay. Would it be fair to say that there's
a relationship between the nunmber of cases included
in a study and the likelihood that the findings wll
reach statistical significance?

A. Not necessarily. If there's a very strong
associ ation, even a small nunber of cases wl|
denmonstrate that.

Q If the association is weaker, are you nore
li kely to need nore cases to detect an associ ation
at statistically significant |evels?

MR. MANDELL: Objection.

A. Again, it depends on the context, and it
al so depends on the conparison cohort, right,
because you're conparing it to sonebody else. And
so the context of the study will make a difference.
BY MR. BU:

Q. Okay. All else being weak -- sorry, all
el se being equal, are weaker associ ations nore
difficult to detect at statistically significant
| evel s than stronger associations?

A. Yes.
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Q. Ckay. And all else being equal, would you
need a | arger study with nore cases to detect weak
associations than to detect strong associ ati ons at
statistically significant |evels?

MR. MANDELL: Objection.

A. You woul d probably need either |arger or
nore studies, potentially.
BY MR. BU:

Q OCkay. Were there any guidelines or
criteria that you considered when devel opi ng your
list of risk factors?

A. VWhen | | ook at my risk factors, you know, |
| ook to the literature. So, for exanple, we
enunmerated a variety of known risks for kidney
cancer and | used those in ny differenti al
di agnosis. And | also used the patient's history,
| ooki ng at what they may or may not have been
exposed to.

Q. Okay. Would you agree that many patients
with these risk factors never devel op kidney cancer?

A. Yes, | think that by and | arge, very
wel | - known carci nogens do not cause cancer in every
si ngl e person.

Q And woul d you agree that many patients with

ki dney cancer have no identifiable risk factors?
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A. | think I -- some patients with kidney
cancer have no identifiable risk factors. | don't
know i f -- "many" just is not a percentage. There

are many people with kidney cancer, so by
definition, we don't know the cause in quite a few
of them
Q. In your clinical practice, about what
percentage of your patients with kidney cancer would
you estinmate have no identifiable risk factors?
MR. MANDELL: Objection.

A | think that that would be hard to
estimate. |'ve been practicing over 20 years.
BY MR. BU:

Q Okay. Wbould you say that it's nmore than
5 percent?

MR. MANDELL: Objection.

A. I think that identifiable risk factors,
it's probably nore than 5 percent, but | would say
it's probably not the majority.

BY MR. BU:

Q. Okay. Would you say that it's nmore than

25 percent?
MR. MANDELL: Objection.
A. Again, | don't think I want to specul ate

here under oath. | don't know ny exact nunbers and
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it'"s been a long -- |'ve been practicing nedicine
for a long tine.
BY MR. BU:

Q Okay. Wbuld you agree that obesity,
hypertensi on, and snmoking are the nobst common - -
commonly found risk factors for kidney cancer
patients?

A. In the U S., yes, those are highly
preval ent conditions.

Q. Ckay. Wuld it be fair to say that the
other risk factors make up a significantly smaller
percent age of ki dney cancer cases in the U S. ?

MR. MANDELL: Objection.

A. You' re not defining "other,” | nmean, so |
don't know that | can say that with any certainty.
| would say that those that you nentioned are
wel | -known risk factors. There are other well-known
risk factors, but, again, for any individual
patient, the inpact of other risk factors may be
very high.

BY MR. BU:

Q Okay. At a population level, do identified
envi ronment al exposures make up a significant
portion of kidney cancer cases in the United States?

A. In the United States as a whol e, no.
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Q. And in the United States as a whole, do
di abetes, chronic kidney disease, chronic NSAID use
make up a significant portion of kidney cancer
cases?

A. | don't think you can lunmp them together.
Most patients are not chronic NSAID users, and many
patients with chronic kidney disease -- | nmean, you
could have very mld chronic kidney di sease, you can
have severe chronic kidney disease, and they don't
confer the sanme risk for kidney cancer that |I'm
awar e of.

Q All right.

A. And the risks are actually remarkably | ow.
Most patients with chronic kidney di sease don't
get -- don't get Kkidney cancer.

Q. Ckay. Can you turn to page 15 of your
Downs report?

A. Yes.

Q. Al right. In that first paragraph of
Section Xl, about maybe hal fway through the
par agraph, there's a |ine beginning, "50 percent of
KC pat hogenesi s. "

Do you see that?
A. It doesn't begin -- | see sonmething --

Q The |line begins "50 percent of KC
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pat hogenesi s.
THE STENOGRAPHER: 50 percent of what?
l''m sorry?
MR. BU. KC pat hogenesi s.
A. Yeah, but that's in the m ddle of the
sentence. Okay. Yes, okay.
BY MR. BU:
Q. Yeah. Do you -- for that sentence, you
wite, "Previously established risk factors for

devel opment of KC, including excess body weight,

hi story of hypertension, and snoking, were thought
to contribute to up to 50 percent of KC
pat hogenesis."” Correct?

A. Yes.

Q. Ckay. And "KC pat hogenesis" just means
causes of kidney cancer; is that fair to say?

A. Yes.

Q Okay. And excess body weight, history of
hypertensi on, and smoking are the nost common
expl anations in the United States for kidney cancer
formati on, correct?

MR. MANDELL: Objection.

A. On a popul ation basis, yes, not an
I ndi vi dual basis.
BY MR. BU:
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Q. All right. On a population basis, would it
be fair to say that roughly 50 percent of kidney
cancer formation have no established risk factors?

MR. MANDELL: Objection.

A. No, | think there are environnental
exposures, occupational exposures, people drink
wat er at Canp Lejeune. | mean, there are -- there's
ot her carcinogens out there that can cause cancer.
BY MR. BU:

Q. At a population level, do you have opinions
about what percentage of cases in the United States
are caused by these other environnmental or
occupati onal exposures?

A. No, | -- | think that we don't have
specific nmetrics at this time. It doesn't nean that
we won't at some point know what | evel orange
pol | uti on nmeans versus normal air or the inpact of
ot her dietary factors or other carcinogens that we
t ake in.

Q. Woul d you agree that the presence of a risk
factor does not necessarily nmean that a patient wll
devel op cancer?

A. Yes.

Q Woul d you agree that a patient may still

devel op cancer in the absence of any risk factors?
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A. Yes.

Q All right. Wuld you agree that just
because a carcinogen is capable of causing a disease
does not nean that it did, in fact, cause the
di sease in a patient?

MR. MANDELL: Objection.

A. | think that's -- that's pure specul ation.
There would be no way to know for sure that it
didn't cause a disease. |If you were exposed to
sonet hing and then you had the di sease, there's --
there's a good chance that that's what caused it.
There's no way to prove what exactly caused it, but
you can say it more likely than not caused it.

BY MR. BU:

Q. Woul d you agree that the sane risk factor
may affect different patients in different ways?

A. Yes, there's certainly potenti al
susceptibility to certain risk factors, yes.

Q. Okay. So, for exanple, would you agree
t hat snoking for one pack-year may increase
Patient A's cancer risk nore than the same one
pack-year snoking history for Patient B?

A. Yes.

Q Woul d you al so agree that risk factors

often have a dose-response rel ationship?
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A. They can, but, again, within the context of
I ndi viduals. You nentioned Person A may get cancer
with one pack and Person B, it may take ten packs

for himto get cancer.

Q. What does a dose-response rel ationship nean
to you?

A. Well, that there is a relationship between
a dose and the outcone. In this case, maybe nore

t obacco may increase your risk for cancer nore than
| ess tobacco.

Q Okay. Put another way -- so, for exanple,
would it be fair to say that a ten packs-year
snmoki ng history is likely to have a greater
i ncreased ri sk of kidney cancer than a one pack-year
smoki ng history?

A. We just nmentioned that it depends on the
i ndi vi dual. And each carcinogen m ght be different.
| mean, you know, there's some poison, | don't know,

cyani de or snake venom you only need a small anount

to kill you. You don't -- it doesn't matter if
you've got a large anmount or a small anmount, it
m ght still -- a small anmount nmay be sufficient to
have the exact sanme result as a | arge anpbunt. So

it's conpletely dependent on the individual and on

t he carci nogen or poison, et cetera.
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Q. Ckay. All else being equal, though, we
woul d expect a ten-year snoking history -- |I'm
sorry, a ten pack-year snmoking history to increase
ki dney cancer risk nmore than a one pack-year snoking
history; is that fair to say?

MR. MANDELL: Objection.

A. | don't know that it's fair to say that
specifically. |In fact, if you ook at the PLCQO,
there wasn't a huge difference between peopl e based
on snmoking history. There was sonme difference. But
t obacco may be -- if you said specifically for
t obacco, nore tobacco is nore likely to cause cancer
than | ess tobacco. For other chemcals, | don't
know t hat we have very good data for that.

BY MR. BU:

Q. Ckay. Are there carcinogens that you're
aware of where the risk of cancer decreases wth
I ncreasi ng dose?

MR. MANDELL: Objection.

A. ' m not a toxicologist, so | don't know
that it's even relevant for me to comment on that.
BY MR. BU:

Q Okay. Wbuld you agree that cancer-form ng
mut ati ons can occur random y?

A. Any nutation can occur randonly.
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Q. Ckay. And "any nutation" would include
cancer-form ng nmutations, correct?

A. Yes.

Q And do cancer-form ng nutation -- and
cancer-form ng nmutations do, in fact, occur
randomy; is that fair to say?

A. Agai n, any nutation can occur randonly.
But | think the -- but in terms of cancer,
carci nogens increase the |likelihood that you w ||
formcancer-formng nutations. So | think that you
have to give it context.

Q Woul d you agree that our -- sorry.

Woul d you agree that our bodies naturally
create carcinogens as well?

A. Naturally create carcinogens.

Q. For exanple, as by-products of, I|ike,
met abol i ¢ processes?

A. | suppose the answer is -- | think you have
to take it within the context. | mean, if you just
drank water, you wouldn't create carcinogens from
water. |If you're suggesting that our food supply
has a ot of things that are processed that m ght

| ead to carcinogens, that's a whole different

questi on.
But if you just sat here, our body is --
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my body right now, w thout any intake of anything
el se, is not creating carcinogens. However, as
humans, we take in a lot of substances that can
cause carcinogens, but -- because of the processes
that they're nade, et cetera.

Q. In your opinion, is a risk for a health

outcome the sanme thing as a cause of a health

outcome?
MR. MANDELL: Objection.
A. | think you have to look at it within the
context. GCenerally, | mean, snoking is a risk and

can cause cancer. So it just depends on the
anal ogy. | wouldn't want to drink benzene. That
woul d be a cause of a health outcone, or vinyl
chloride or TCE or PCE. These are volatile organic
conpounds. They can be a cause. So in that
context, yes, a risk can be a cause.
BY MR. BU:

Q. Okay. Are there contexts in which a risk
m ght not be a cause?

MR. MANDELL: Objection.

A. Yes, | nmean, if | drive too fast and
there's an accident, maybe it was because it was
raining that day and maybe | -- other days that --

driving too fast wouldn't cause an accident. But
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you have to take it within a context. Certain

t hi ngs woul d be and certain things nmay be a
conponent, but they may not be the direct cause.
BY MR. BU:

Q. Okay. | guess following up with this
exanmpl e of, you know, a car accident, would it be
fair to say part of that context includes
consi dering other possible risk factors, |ike rain?

A. Yeah, | think you have to -- again, if
you're making a differential diagnosis, then you
have to weigh the likelihood of things occurring,
whi ch one was nore |likely the cause than the other
cause? | nmean, if sonebody was m nimally speeding
and it was torrential rain, torrential rain may have
been nore likely the cause than the m ni nal
speedi ng.

Q And when you're determ ning whet her the
speeding is the cause or the rain is the cause, are
you | ooki ng at whether the speeding by itself
expl ai ned the accident versus --

MR. MANDELL: Objection. Sorry.

A. | think we're going a little bit beyond
where ny analogy is going. | think the fact is,
yes, I'mnot a notor vehicle expert and |I'm sure

t here would be experts that | ook at any accident and
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try to weigh the factors. W use Bradford -- you
know, |ike, the Bradford Hill as a framework to try
to weigh factors when we | ook at differential

di agnosis. That's a better probably place to focus
t han these particular cases when we're trying to
wei gh -- you know, |ook at M. Fancher. You know,
he didn't have real other risk factors other than
drinking water at Canp Lejeune. So that has a heavy
wei ght, and the other things that don't exist, no
other risk factors or no other significant risk
factors, have a very |low weight. That's how we kind
of look at it in terns of relevant terns.

And | apol ogize for getting us distracted

by card accidents. | think that --
BY MR. BU
Q. No, that's -- I"'mjust trying to understand

the distinction that you're drawing, if any, between
sonet hing that increases the risk of an event I|ike
speedi ng and sonething that causes the event.

MR. MANDELL: Objection. It's.

A. Yeah, | think that's going to be difficult
to continue in that anal ogy context. | think the
fact is that risk factors can be causal. How nuch
t hey i nmpact the cause or how nuch they wei gh against

t he cause, that probably is nmore vari able.
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BY MR. BU:

Q Okay. Would it be fair to say that in
determ ni ng whether a risk factor was a cause, you
al so consider the magnitude of the risk?

A. Yes, again, in a differential diagnosis,
you try to weigh how much a factor was relative to
ot her factors in trying to determ ne which was nore
| i kely or not the cause.

Q. Okay.

A. O as likely as not in this case.

Q Would it be fair to say that when
determ ning whether a risk is a cause of a health
outcome, you also would need to consider the
background ri sk of that health outcone?

A. I think that that is very contextual. For
sonme things we know what the background risk m ght
be and for sone things, we don't. So if the
background risk applies to every single person and
then the causative risk only applies to a certain
popul ation, then | think that may not be a factor at
all because it applies to everybody equally. But if
for some reason the background risk was only in one
background and not in the other background, then
It's a separate risk

Q Earlier when you say "that nmay not be a

Golkow Technologies,

877-370-3377 A Veritext Division www.veritext.com
Case 7:23-cv-00897-RJ  Document 508-2  Filed 08/26/25 Page 84 of 305




© 00 N oo 0o b~ wWw N PP

N D NN NN P P P P PP PR R
ga A W N P O © 00 N O 0o~ WO N P+ O

Page 84

factor at all," you're referring to --

A. The background risk may not be a factor at
all.

Q Okay. So just so that I'mclear, your

opinion is that background risk is not a factor if
t he background risk is the same for everyone in a
popul ati on?

MR. MANDELL: Objection.

A. VWhat |'m saying is that if it applies
equally, it may not be -- it may not be a
significant contributor relative to a separate
identifiable risk that only applies to a certain
popul ati on.

l'"msure we're going to get to the Bove
studi es, but |ooking at two popul ations that are
very simlar in background, even if you say, well,
men are a risk factor for kidney cancer and nost
soldiers are nen, it's no longer a factor if you
conpare two groups of nmen. Then you can | ook at the
contam nated water in isolation and don't have to
worry about the fact that they were all nmen and nmen
m ght be at slightly higher risk for kidney cancer
t han women.

So -- so that's how you have to | ook at

background risk. If it was all men conpared to al
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wonmen and then there was another factor that you're
trying to identify, you have to take into

consi deration that being a man m ght increase your
risk relative to being a woman, then that background
may be a factor.

BY MR. BU:

Q. Okay. Are you famliar with the term
"idiopathic"?

A. Yes.

Q. Al right. What does "idiopathic" nmean to
you?

A. It's usually a term for exclusion when you
don't know -- where you've excluded all known causes
and you are left with no known di sease eti ol ogy or
pat hogenesi s.

Q Woul d you agree that having no known cause

Is not the sane thing as a di sease having no cause

at all?
MR. MANDELL: Objection.
A. You may have to state that again.
BY MR. BU:
Q. Sur e.

An idiopathic disease is still caused by
sonmething; is that fair to say?

A. | think that it's -- that's not the term
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for it. Once you -- if you have an idiopathic

di sease and you find the cause, it's no | onger

I di opathic, it's now a disease with a known cause.
It's a term for exclusion. You don't use that
termas -- you don't say lung cancer could be caused

by snmoking or idiopathic. That's not the correct

use of the term"idiopathic."
Q. Ckay.
A. You can say this -- we know what causes

| ung cancer. We know the pathogenesis of |ung
cancer, we know the mechani sm of |ung cancer. |If
sonmebody has a synptom and nobody can figure out why
t hey have the synptom you go, well, this patient
may have an idiopathic disease. They're very rare
because nost -- but it's not part of the
differential diagnosis. The nonment you have a known
risk factor or a cause, "idiopathic" is an
| nappropriate term

Q. So that |I'mclear, when you say "term for
exclusion,” you nean it's not a factor to consider
in the differential, it's just the result of a
differential; is that fair to say?

MR. MANDELL: Objection.
A. It's a result of a differential that --

where you could not find any cause, which is why
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It's extrenely rare for us to have idiopathic
di seases. There -- nost di seases have a known
cause, a known nechanism And so you don't use --

you don't use the term "idiopathic" unless there's
literally no known cause for the disease and you're
trying to -- to identify that as a specific

characterization of the disease. But the nonent you

know what causes it, it |loses the term"idiopathic."
BY MR. BU:
Q Okay. But to determ ne what causes a

di sease, you would apply a differential diagnosis or
differential etiology, correct?

A. Yes.

Q Okay. And when you're going through that
differential, idiopathic is not one of the causes
you exclude, it is the result of being unable -- or
unable to identify any other potential cause; is
that fair to say?

A. No. You wouldn't even say the word
“idiopathic." So let's say sonmebody has -- you
know, let's say they have kidney cancer, and let's
say they're not a snoker and they're not diabetic
and they don't have high bl ood pressure, they don't
have an idi opathic kidney cancer. They just don't

have a recogni zed -- maybe they don't have a
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recogni zed cause, but it's not idiopathic kidney
cancer. That's not a term You m ght say we don't
know t he exact risk factor, maybe -- maybe it was
occupational, maybe it was environnmental, maybe it
was sonet hing that was not on the list, but it
doesn't becone an idiopathic disease. That's not a
t hi ng.

Q. Ckay. All right. And the Iist of
recogni zed causes is not the sane as the list of all

possi bl e causes of kidney cancer; is that fair to

say?

A. Yes.

Q. And the science is continuing to identify
new possi bl e causes of kidney cancer; is that fair
to say?

A. I don't know of specific research that's

doi ng studies | ooking for new uni que causes, but |
think that over tine we do identify additional --
addi ti onal causes and susceptibilities, et cetera.

Q. Okay. Would it be fair to say that some of
t hese cases with no recogni zed cause may be caused
but an unidentified or unknown environment al
exposure?

A. | mean, we can specul ate on anyt hi ng. I

guess the answer is, yes, it could be due to sonme
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unknown -- or yet unknown factor. You could say
t hat about al nost anything, though.

Q Ckay. In your report, you refer to kidney
cancer as the seventh nobst commonly di agnosed
mal i gnancy overall in 2023.

Do you recall that?

A. Yes.

Q. All right. Wuld it be fair to say that
t here are about 80,000 new cases of kidney cancer
every year?

A. Yes.

Q Okay. And would you agree that there are
roughly, you know, between 14 and 16 new ki dney

cancer cases for every 100,000 people each year?

A. | think that's accurate.
Q Okay. Are you famliar with SEER, S-E-E-R?
A. Yes.

Q What i s SEER?

A. It's a cancer -- it's kind of a national
cancer registry. |It's made up of several different
registries across the country.

Q Okay. And do you refer to SEER data in
your reports in Fancher and Downs?

A. | would have to | ook very specifically if

we report specifically to that. That may be the
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Ref erence 26, but | would have to | ook.

Q On page 24 of your Downs report, do you
refer to SEER data?

A. Yes, for age-adjusted rates, yes.

Q. And why do you refer to SEER data to
determ ne age-adjusted rates of kidney cancer
I nci dence?

A. Because they report it. Not every registry
reports that.

Q. Ckay. |Is SEER data considered reliable by

professionals in your field?
A. Yes.
Q. Okay. And you consi der SEER data reliable,
correct?
A. It depends on what information you're
| ooking for. It usually |ags by about four or five
years, so it m ght not be the npbst up-to-date,
reliable data, but for some things it's -- it's
usef ul .
Q. Okay.
MR. BU. Can we pull Tab 5, please?
Or actually, I'msorry, no, 17.
(Exhibit No. 5 marked.)
BY MR. BU:
Q | have handed you what's -- what's been
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mar ked Exhibit 5. This is a printout of SEER data
related to kidney and renal pelvis cancer.
Do you see that?

A Uh- huh.

Q. And woul d you have reviewed this data or
simlar data in preparing your report for Downs?

A. Probably something simlar.

Q. Ckay. And can you turn to page 2 for ne,
pl ease, of that printout?

A. Okay.

Q Al right. And SEER reports the lifetine
ri sk of devel oping kidney and renal pelvis cancer as
1.8 percent for nmen and wonen; is that right?

A. Yes.

Q. All right. And would it be fair to
characterize 1.8 percent as the background risk of
devel opi ng ki dney and renal pelvis cancer?

MR. MANDELL: Obj ecti on.

A. No.

BY MR. BU

Q. Why not ?

A. Because many of these patients would have
had risk factors that m ght have contributed to
getting their cancer. The -- I'm not sure what the

background ri sk would be for sonebody who was not
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exposed to any carcinogen.

If you were to try to say what are the
odds t hat sonmebody who had, you know, the best
genetics and the best lifestyle, whether or not they
woul d get kidney cancer at the sane rate, | don't
t hink any of us would know. This is the average
rate for an American who was born probably 70 or
80 years ago, not even us, right, because the
average age i s 65.

So it's not even really relevant to you or
me. We were -- because this is average rate right
now, lifetime, but this is -- you know, that's the
problem with some of these registries, they |lag, and
they're al so based on events that are happening in,
you know, nostly ol der patients. So the average
person who is born now m ght have a conpletely
di fferent background risk, if you wll.

Q Okay. Are you offering any opinions about
what the background risk would be for any individual
in this litigation?

A. No, not what the background risk is, no.

Q Al right. Do you have any reason to
di sagree that the lifetime risk of devel oping cancer
I's approximately 1.8 percent for nmen and wonen in

the United States?
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A. | would state exactly what this was, that
based on the 2018 to 2021 data, that was the risk at
the time. And, again, that probably is a noving
target.

But if you look individually, like -- at
sonmebody |ike M. Fancher, at age 39 -- he would not
have been at a 1.8 risk of having kidney cancer at
age 39. | can say, quite frankly, he should have
been dramatically lower risk if he had had no
exposure to a carcinogen. Because at age 39, he
was -- you know, that -- when the average age is 65,
he was 26 younger than the -- 6 years younger than
t he average age and didn't have other risk factors.

So you have to | ook at individual context.
The background risk based on SEER is probably not a
very relevant nunber to | ook at.

Q Do you have an opi nion about what
M . Fancher's kidney cancer risk would have been at
age 39 absent any carcinogen exposures?

A. Shoul d have been nearly zero. But | don't
have the exact -- |I'msure there are some statistics
that | ook at the risk at that age for nmen under the
age of 40 with no risk factors, and they're
i ncredibly low on the -- for an individual.

Q What facts or data do you consi der when
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determ ning that M. Fancher's risk of devel oping
cancer at 39 absent carcinogen exposures woul d be
nearly zero?

A. I mean, | think there are age incidence
rates even in SEER -- and even in my report for
M. Downs that you quoted, you know, the risk for
per hundred thousand is -- actually was, | think,
| ess than one in a thousand. | can pull it up
specifically because | reference it sonewhere there.

Well, this was specifically |ooking at the

PLCO, but it was .6 for nmen over the age of 70.

Even these were snokers, it was .6 per thousand

patient person years. | nean, that's a very |ow
risk. So the fact is it -- alnpst no man under the
age of 40 gets kidney cancer. | couldn't tell you

t he exact percentage, sonething that could probably
be found, but it's exceedingly rare.

Q. Okay. \When you're referring to the PLCO
data, you nmentioned a patient year. \What is a
patient year?

A. That had to do with how they foll owed
patients in the study. So if you follow the patient
for two years in the study, that would be two
patient years.

Q Okay. And incidence per patient year is
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different than lifetime risk; is that fair to say?

A. Yes.
Q. Ckay.
A. But the incidence, nonetheless, is

exceedingly low for nmen under the age 40, for

exanple. Even for nen the age of 80, it's still not
common. It's still very rare in a population of 300
million. Of those 80,000 cases, only a smal

percentage were nmen who were di agnosed over the age
of 80.

MR. BU. Al right. | think this is a
good spot to take a break. Could we go off record,
pl ease?

THE VI DEOGRAPHER: We are off the
record at 11: 06.

(Break taken, 11:06 a.m to 11:14 a.m)

THE VI DEOGRAPHER: We are back on the
record at 11:14.

BY MR BU:

Q. Dr. Lotan, did you discuss your deposition
testimony with anyone during the break?

A. No.

Q s there anything that you have testified
to today that you would like to clarify or correct?

A. No.
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MR. BU:. Can you pull Tab 8, please?
(Exhibit No. 6 marked.)
BY MR. BU:

Q The court reporter has handed you what's
been marked Exhibit 6. This is a 2014 study by
Frank Bove titled, "Evaluation of nortality anong
Mari nes and Navy personnel exposed to contam nated
drinking water at USMC base Canp Lejeune."”

Do you see that?

A. Yes.

Q Okay. And earlier you had referred to sonme
of the Bove studies.

Do you recall that?

A. Yes.

Q. Is this one of the Bove studies that you
considered in formulating your opinions in Fancher
and Downs?

A. Yes.

Q. Al right. And | guess | should first ask,
why did you consider the Bove studies in formulating
t hose opi nions?

A. They're directly relevant to the question
of whether or not contam nated water contributed to
ki dney cancer ri sk.

Q Okay. Can you turn to page 7, Table 4 for
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me, please?

A. Yes.

Q And Table 4 describes the standardi zed
nortality ratios for different disease end points;

is that correct?

A. Yes.

Q. And one of those disease end points is
ki dney cancer; is that correct?

A. Yes.

Q. All right. And this table reports the
standardi zed nortality ratio for kidney cancer for
the Canp Lej eune cohort as 1.16; is that right?

A. Yes.

Q. The confidence interval for that

standardi zed nortality ratio crosses 1; is that

correct?
A. Yes.
Q. And so by conventional standard, this would

mean that the standardized nortality ratio is not
found to be statistically significant; is that fair
to say?
MR. MANDELL: Objection.
A. | don't think I look at it as -- in terns
of the statistical significance fromthat

standpoint. It's nore an issue of whether or not
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the data is conpatible with the hazard ratio being,
you know, a 16 percent increased risk for nortality.
It basically states that the range is from 57
percent increase to negative 16 percent, but it
doesn't necessarily nmean that every point in those
is equally, likely. In fact, the nost likely is a
positive association of a 16 percent increase.

BY MR. BU:

Q. Okay. But there's still sonme probability
that the 16 percent increase is explained by chance
or randomerror; is that fair to say?

MR. MANDELL: Objection.

A. | don't think we |ook at the data in terns
of that. | think that the way | | ook at the data
Is, how does it fit within the context of all the
other literature relative to contam nation or
exposures to TCE and risk of cancer? And it's a
positive association, which goes along with nost of
the rest of the literature.

BY MR. BU:

Q. And the nunber of observed kidney cancer
cases in this study was 42; is that correct?

A. Yes.

Q Okay. And | should be clear, the nunmber of

observed ki dney cancer cases for the Canp Lejeune
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cohort was 427

A. Forty-two deaths from ki dney cancer.

Q Ckay. And the nunber of expected deaths
from ki dney cancer for the Canmp Lej eune cohort was
about 36; is that correct?

A. Based on this, yes.

Q. Al right. So would it be fair to say that
absent any toxic exposure, we would still expect to

see sonme kidney cancer-rel ated deaths anong Mari nes

at Canp Lejeune?

A. Yes.

Q Al right. The -- even if there were no
t oxi ¢ exposures, the nunmber of kidney cancer-rel ated
deat hs woul d not be zero; is that fair to say?

A. Yes.

Q. Ckay. Can you turn to the next page,
Tabl e 57

Table 5 reports hazard ratios; is that

correct?

A. Yes.

Q. Okay. And the hazard ratio reported for
ki dney cancer-related deaths is 1.35; is that
correct?

A. Yes.

Q. And the confidence interval for this hazard
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rati o also crosses 1; is that correct?

A. Yes.

Q Al right. And the p-value is reported as
0.19; is that correct?

A. That's what it states.

Q. Al right. And a p-value of 0.19 would, by
convention, be considered not statistically
significant; is that fair to say?

MR. MANDELL: Objection.

A. I think, again, we have to | ook at the
context of this study. This was an epidem ol ogic
study and it is consistent with a trend
denmonstrating an increased risk of dying of kidney
cancer for soldiers at Canp Lejeune versus Canp
Pendl et on, and consistent with a | ot of the other
literature suggesting that contam nants in the
wat er, such as TCE, increased your risk for getting
ki dney cancer or dying of kidney cancer.

The fact that it crossed the area of 1 is
not proof that there is no association. 1In fact,
there's a consistent association with kidney cancer
nortality and exposures in Canp Lejeune.

BY MR. BU
Q Ckay. This study did not include everyone

who was exposed to water at Canp Lej eune between
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1953 and 1987; is that correct?
A. Correct.
Q Ckay. And, in fact, they | ooked at

exposures from 1975 to 1985; is that correct?

A. In this study, yes.

Q. All right.

A. They nodel |l ed the exposures for people
bel ow -- before that. But in this -- other people
have nodelled it. But in this study, yes, it was --

it was just for that decade.

Q Okay. And this study, the Canp Lejeune
cohort would have been exposed to water no earlier
than 1975 and no later than 1985; is that correct?

A. Correct.

Q. Ckay. And is the duration of an exposure
rel evant to determ ning whether that exposure could
cause di sease?

A. Again, it depends on the exposure. Sone
exposure -- as we have discussed, very short or
smal | exposure m ght be sufficient to cause a
di sease, and for other exposures, the duration and
the intensity may nmake a difference.

Q Okay. |s duration one of the factors that
you consi der when determ ni ng whether an exposure

causes di sease?
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MR. MANDELL: Objection.

A. | consider the literature that discusses
duration as a potential factor. For sonme diseases,
it's a factor for diseases and for sonme di seases,
it's not a factor.

BY MR. BU:

Q. I's the duration of an exposure, in your
opinion, a factor in determ ning whether exposure to
Camp Lej eune water causes di sease?

A. No, not necessarily. Some -- sone of the
cont am nants cause cancer even with a short duration
and sonme cause cancer -- had an increasing rate of
cancer with a |l onger duration. But not all of them
had nonotonic -- well, relationship to nmonotonic
exposures and even relatively smaller exposures were
sufficient to increase your risk for cancer.

Q What is a nmonotonic exposure?

A. Well, it's a-- 1 nmean, it's the
rel ati onshi p between the exposure such that a | arger
exposure |l eads to nore of the disease.

Q. Okay. GCenerally speaking, if there's a
true causal association, we would expect to see a
nonot oni ¢ rel ationship between exposure and di sease;
Is that fair to say?

MR. MANDELL: Objection.
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A. No. No. \What you would like to see is
t hat a popul ation that was not exposed had | ess
| i kel i hood of a disease than a popul ati on that was
exposed. Wthin the popul ation that was exposed,

t he degree of exposure may or may not be related to
t he di sease.
MR. BU. Can we pull Tab 20, please?
MS. JOHNSON: Yes.
(Exhibit No. 7 marked.)
BY MR. BU:

Q The court reporter has handed you what has
been marked Exhibit 7. This is a supplenental table
from Bove's 2014 Marine study.

When you were preparing your reports in
Fancher and in Downs, did you reviewthe
suppl enental tables that were attached to Bove's
2014 study?

A. | reviewed this supplenmental table.

Q. Okay. And why did you review this
suppl emental table in preparing your reports?

A. | wanted to see whether or not their degree
of exposure was associated with a higher risk of
ki dney cancer.

Q Ckay. Vhen you refer to a "degree of

exposure," you're referring to the |Iow, medium and
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hi gh exposure categories that Bove created for these
suppl emental tables; is that correct?

A. Yes.

Q. Al right. And those |ow, nmedium and high
exposure categories are determned in -- or, I'm
sorry, those | ow, nedium and high exposure
categories are neasured in mcrogramper-liter

mont hs:; 1Is that correct?

A. | think we would have to go to Table 6 in
t he Bove report and -- yes, they're
m crogram per-liter nonths.

Q Okay.

A. That's Tabl e 6.

Q And a mcrogramper-liter nmonth is a
measure of cunul ative exposure; is that fair to say?

A. It's a cunmul ati ve concentrati on of
exposure, yes.

Q Okay. The supplenmental table, Exhibit 7,
al so reports hazard ratios at different |evels of
exposure for the different chem cals; is that
correct?

A. Yes.

Q. And it also reports hazard ratios for TVOC,
whi ch would be all chem cals conbi ned; is that

correct?
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A. Yes.

Q. Let's start with the TVOC t abl e. | think
that's page 1.

A. Yes.

Q. Al'l right. None of the relationships
reported for kidney cancer-rel ated deaths are
statistically significant, correct?

A. | can't say that. What | can say is that
they all had a positive association with Kkidney
cancer ranging froma 42 percent increased risk of
ki dney cancer nortality to a 54 percent risk of
ki dney cancer nortality. They're consistent with
each ot her.

Q Al'l of the reported hazard ratios
I ncl ude -- have a confidence interval that includes
1; is that fair to say?

A. Yes.

Q. Okay. And the nunmber of cases included for
each exposure group is either 10 or 11; is that
correct?

A. Yes. | nmean, that's -- these types of
studi es are not really designed based on breaking
down every little portion. |If you want to do that,
you can, but it makes it hard to do -- to | ook at

t he i ndi vi dual subset number and be concerned about
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On the other hand, when you see consi stent
hazard rati os and specificity, so, for exanple,
ot her di seases did not necessarily show an
associ ation, but kidney cancer had a consistent
associ ation, suggests to you that -- that there's at
| east, you know, coherence in the data.

Q. Ckay. So is your opinion that this -- the
findings in Bove 2014 do not support a causal
associ ati on between Canp Lej eune water and cancers
ot her than kidney cancer?

MR. MANDELL: Objection.
A. No.
MR. MANDELL: And | woul d just
I nstruct you that to the extent that you have
opi ni ons on cancers other than kidney cancer or
specific to Downs and Fancher, | would state --

don't state that, but you can answer as to kidney

cancer.
A. Yeah, |'m-- yeah, | was going to say, |I'm
going to focus on the kidney cancer. Didn't | ook at

ot her cancers.
BY MR. BU:
Q Ckay. But in |ooking at kidney cancer, you

consi der specificity, correct?
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A. I think when you | ook at trends related --
or coherence anong chemcals -- so, for exanple, for
ki dney cancer, every chem cal had a positive
associ ation that -- that tells nme that there's good
coherence. But, again, | didn't specifically | ook
at the other cancers, so | shouldn't comment on
t hose.

Q. Ckay. |Is coherence the sane as

specificity?

A. No.

Q Okay.

A. Specificity would nmean that, you know, a
cancer can cause one disease -- a carcinogen can

cause one di sease, but not another.

Q. All right. So in determ ning whether Bove
2014 supports a conclusion that exposure to Canp
Lej eune water causes kidney cancer, did you consider
specificity in Bove 20147

A. It was -- no, it was not a major
consideration. | didn't -- | didn't specifically
| ook at every other cancer or benign disease that
was associ ated with these chem cal s.

Q. Okay. All right. Can you turn to page 7
for me, please?

A. Same report?
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Q. Same report, yes.

And the tables on this page report hazar
rati os related to cunul ati ve exposure to TCE; is
that correct?

A. Yes, correct.

Q. And simlar to the hazard ratios reporte
for TVOC, the hazard ratios reported for TCE al so
all include confidence intervals that i1nclude 1;
that fair to say?

A. That's correct. Again, all the hazard
ratios are positive and -- anywhere froma 21
percent to a 54 percent increased risk of kidney
cancer nortality.

Q Okay. The 21 percent increased risk, ar
you referring to the hazard ratio for the medium
exposure category?

A. Yes.

Q Okay. And so this study found that the
| owest -- the |lowest risk was associated with the
medi um exposure category; is that fair to say?

A. No, | don't think you can | ook at these
i solation the way they're -- it's designed. What
does suggest -- suggest is that even a | ow exposu
Is sufficient to cause kidney cancer. Al -- |

think the main takeaway is that they all have a

d
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positive association, but not necessarily |ooking at
these -- you can't conpare nediumto | ow
specifically based on the way this study was done.

Q If you can't conpare the medium-- |'m
sorry, when you say "you can't conpare mediumto | ow
specifically,” you nmean you can't conpare the 1.21
hazard ratio for medium exposure to the 1.54 hazard
ratio for | ow exposure?

MR. MANDELL: Objection.

A. | don't think it was designed to | ook to
see if that's -- that -- | don't think you can draw
a conclusion that nmediumis -- was |ess harnful than
low. | think you can draw the conclusion that even
| ow exposure increased your risk.

BY MR. BU:

Q. And for TCE, the hazard ratio is reported
as greatest for the | ow exposure category; is that
correct?

A. Again, | don't think you can necessarily
conpare one group to the other. These were sonewhat
arbitrary, you know, divisions here, | think, they
try to do it -- the way they did it. But | think
you can say that all of the exposures were
associated with an increased risk for kidney cancer

nortality, which is consistent with the other
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chem cals in the TVOC.

Q Ckay. Vhat do you nean when you say these
were arbitrary divisions?

A. Well, | think Dr. Bove made the decision on
how to divide the -- the rates of exposure. | don't
know t hat there was a specific fornula that was --
that's used for any particul ar contam nant.

Usual ly, you divide by quarter or tertiles and --
just to distinguish one fromthe other.

But | think that one could argue could | ow
exposure have been 1 mi crogram per liter, nore or
less. | think that -- in that part, it was
arbitrary. | think the key to see fromthis is that
no matter which exposure a Marine fell into, he was
at higher risk of kidney cancer than if he was at
Camp Pendl et on.

Q Okay. Is it your opinion that these
tables -- is it your opinion that these tables tell
us how nmuch higher that risk is for each exposure
cat egory?

A. No, | think that they -- they're part of
the big picture that you're definitely at a higher
risk. And the data is what it is based -- in this
particul ar study. But when you take it into the

context of nmultiple studies and neta-anal yses
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show ng that, for exanple, TCE will increase your

ri sk for kidney cancer, then you say this is overall
qui te supportive of that -- of that overall picture
t hat supports the fact that TCE is a carcinogen and
that it is associated with ki dney cancer.

Q. Okay. For the TCE exposures, the number of
cases for each exposure category was between 8 and
11; is that correct?

A. Yes.

Q. And snmoking is a potential confounding
vari abl e when nmeasuring deaths related to kidney
cancer; is that fair to say?

A. It's a potential one, yes.

Q Al right. And so is obesity?

A. It would be a confounder, maybe not a
significant one, but it is -- it could be a
conf ounder.

Q. Okay. Do you know whether this study
controlled for snoking as a confounding vari abl e?

A. It controlled for snoking-rel ated di sease
| i ke COPD, but they did not have the actual snoking
rates for each individual soldier.

Q Okay. And would you agree that not
directly controlling for smoking is a limtation in

this study?
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MR. MANDELL: Objection.

A. I think any given study has -- does its
best to limt, you know, any limtations. | think
the fact is that were -- that using a sim/lar group

as a control can significantly help. They have very
sim | ar backgrounds and exposures, and they did the
best that they could to limt confounders. Like I
said, controlling for snoking-related di seases is --
and cardi ovascul ar di seases was a good way to try to
limt that.

BY MR. BU:

Q Woul d you agree that the potential for
exposure msclassification is a limtation of this
study?

A. I would say that if anything, it biassed
agai nst the results of the study because there's no
way that a soldier at Camp Pendl et on drank
contam nated water from Canp Lejeune, but it's
possi bl e a soldier at Canp Lej eune drank
uncont am nat ed water and then got count ed.

So if anything, it biassed in the opposite
direction from an association. So the association
m ght be stronger if you were able to fully capture
every soldier who just drink water at Canp Lejeune

rather than diluted it with maybe water or |iquids

Golkow Technologies,

877-370-3377 A Veritext Division www.veritext.com
Case 7:23-cv-00897-RJ  Document 508-2  Filed 08/26/25 Page 113 of 305




© 00 N oo 0o b~ wWw N PP

N D NN NN P P P P PP PR R
ga A W N P O © 00 N O 0o~ WO N P+ O

Page 113

t hat were not contam nat ed. So it's a bias, but it

may have wor ked agai nst -- against the associ ation,
whi ch was already positive. It may have been nore
positive.

Q. Okay. Wuld it be fair to say your opinion
I's any exposure m sclassification in Bove 2014 woul d

bi as towards the null ?

A. Again, | don't believe that -- that the
null is -- is probably the right way to ook at it
because -- but | would say that if anything, it

woul d have weakened the positive association that
was already there. And if that -- if we could
identify only the soldiers who only drank

contam nated water, it may have been a stronger
associ ation.

Q. M. Downs would not have been included in
t he cohort for this study; is that correct?

A. Correct.

Q. Al right. And that's because M. Downs
was not exposed to water at Canp Lej eune between
1975 and 19857

A. Correct.

Q Al right. And the levels of contam nation
bet ween 1975 and 1985 may have been different than

the | evels of contam nati on when M. Downs was at
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Camp Lejeune in the early 1960s; is that fair to
say?

A. ' m not a toxicologist and -- nor did | do
the nodelling for the exposures at that tinme, so |
can't say that it would have been different. But
there are people that nodell ed the exposures for
contam nated water at the tine.

Q. Ckay. Did you consider whether the |evels
of contam nation in the early 1960s were conparabl e
to the levels of contam nation from 1975 to 19857

MR. MANDELL: Obj ecti on.

A. |'ve used the expert reports that were
given to me with the nodelling based -- that --
about what the contam nation | evels would have been
at that tine.

BY MR. BU

Q Did the reports that you reviewed in
preparing your report in Downs describe the |evels
of contam nation in the early 1960s?

A. Yes. There was -- in the Downs report,
there were estimates for nonthly exposures to
vari ous chem cals that he would have been exposed
to.

Q Ckay. And did the reports that you

reviewed in preparing Downs al so describe |evels of
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contam nati on between 1975 and 19857

A. | specifically | ooked at the years for when
M. Downs was there and M. Fancher were there.

Q Okay. Other than the years that
M. Fancher and M. Downs were at Canp Lejeune, did
you | ook at levels of contam nation at Canp Lejeune
for any other tine periods?

A. No.

Q Al right. D d you review any data
describing | evels of contam nation over tine from
1953 to 19877

A. No. Specifically related to M. Downs and
M . Fancher.

Q Okay. \When you refer to those |evels of
contam nation for M. Downs and M. Fancher, are you
referring to Dr. Reynolds' expert report?

A. That was the -- yeah, that was the report
that | was | ooking at.

Q. Okay. Were there other expert reports that
you consi dered when determ ning the | evels of
contam nation at Canp Lejeune that were relevant to
each plaintiff?

A. No, | nostly focused on those reports.

Q Ckay. Did you also consider a civilian

nortality study that Dr. Bove conducted in 2014 in
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preparing your reports?

A. Yes.

Q. And the findings for the civilian nortality
study were also not statistically significant; is
that correct?

MR. MANDELL: Objection.

A. Can | see that report?

BY MR. BU:
Q. Sure.
MR. BU: Can you pull Tab 97
(Exhibit No. 8 marked.)
A. So if you're referring to Table 3, again,

it was a positive association with an increased risk
for kidney cancer nortality among civilians. Again,
the risk ranged from 267 percent higher to

48 percent | ower.

Agai n, you know, the -- the overall trend
of an increased risk of cancer nortality was
consistent with all the other reports suggesting an
I ncreased risk or supporting an increased risk for
ki dney cancer nortality for those who were exposed
to contam nated water at Canp Lejeune conpared to
Canp Pendl eton where they were not exposed.

BY MR. BU:
Q Okay. M. Downs was not a civilian at Canp
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Lej eune; is that correct?

A. No, he was not, but he worked, | think, in
mail service, so -- but he was not a civilian.
Q. Okay. And M. Fancher also was not a

civilian; is that correct?

A. That's correct.

Q. Al right. Neither M. Downs nor
M. Fancher would have been included in this cohort
study; is that correct?

A. In the civilian cohort study, no.

Q Okay. Looking, again, at Table 3, the
nunber of observed kidney cancer-rel ated deaths was
seven; is that correct?

A. Correct.

Q. And the nunber of expected ki dney
cancer-rel ated deaths was 5.4, correct?

A. Correct.

Q So in this study, there were -- there were
| ess than two ki dney cancer-rel ated deaths nore --
t han were otherw se expected; is that fair to say?

MR. MANDELL: Objection.

A. Can | go back and just add a clarification
to the -- | think you asked a sim |l ar question about
the -- the mlitary service nen. |If | renmenber
correctly, only a small|l percentage of -- of nmen were
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over the age of 65 where they would have even been
expected to get kidney cancer. Only about

12 percent had died, which nmeans that it -- | ooking
at nortality may have been premature.

And while the nunber -- the delta here is
small, which | think is the point you're trying to
make, it probably significantly underesti mates the
ultimate inpact of this contam nated water on
nortality because not enough patients probably have
reached the age where they're going to get kidney
cancer and not enough patients have reached the age
where they m ght die of their disease. And so
think the focus should be on the increased risk, not
on the absolute difference here because it is
consistent with all the other studies show ng an
i ncreased risk, and so | think that's sonmething that
we shoul d focus on.

BY MR. BU:

Q. Okay. But, again, the nunber of observed
deaths in this case was |l ess than two nore than were
expected for the Canp Lejeune civilian cohort; is
that correct?

MR. MANDELL: Objection.
A. Again, a much smaller population. | think

they only had 4,000 people conpared to the nunber of
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soldiers. So | think that it's a significant

i ncrease relative to the entire cohort that you're

| ooking at. | wouldn't want to be one of those
guys.
BY MR. BU:

Q. I's it your understanding that the reported

expected number of disease-rel ated deaths does not
take into account the age of the cohort?

A. ' m not sure exactly how they -- how they
canme about the expected. | think the nore rel evant
conpari son group would be the Canp Pendl et on, which
is the reference, which would be the fair conparison
rat her than an expected group.

Q If the standardi zed nortality -- sorry, let
nme take a step back.

A standardi zed nortality ratio is
different than an absolute nortality ratio; is that
fair to say?

A. Yes.

Q. Al right. And the standardized nortality
ratio is often adjusted for -- for denographic
confounders; is that fair to say?

MR. MANDELL: Objection.
A. It depends on the study, how they

standardi ze it.
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BY MR. BU:

Q. Al'l right. If the standardized nortality
ratio in this study was adjusted for age, then the
reported expected nunber of deaths would |ikely be
adjusted for age as well; is that correct?

MR. MANDELL: Objection.
A. |f -- they should state how they nmade the
adj ust ment, but yes.
BY MR. BU:
Q. All right. You can set that to the side.
Did you al so consider a 2018 norbidity
study conducted by the ATSDR?

A. Yes.

Q. And why did you al so consider that 2018
morbidity study?

A. Tried to consider -- | thought it was
rel evant to eval uating causes of kidney cancer and
Camp Lej eune.

Q. The 2018 norbidity study al so did not
report any statistically significant associ ations;
I's that correct?

A. Do you have that study?

Q. Yeah.

MR. BU: It is 19, yes. Thank you.
(Exhi bit No. 9 marked.)
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A. Do you know which page this is on?
BY MR. BU:

Q | think you can flip towards the back to
the tables. And we can start with table -- let's
start with Table 7. And just |let me know when
you're there.

MR. MANDELL: Do you have a page at
t he bottom by any chance?

MR. BU: 76.

THE W TNESS: 76.

MR. MANDELL: Thank you.

A. So in this study, the -- it |ooks like
ki dney cancer exposure was el evated for medi um and
hi gh exposures.

BY MR. BU:

Q. Ckay. And those hazard ratios -- or, |I'm
sorry, these are odds ratios, correct?

A. Those are odds rati os.

Q. General |y speaking, an odds ratio and a
hazard ratio are reporting the sanme thing; is that
fair to say?

A. Yes.

Q Okay. The odds ratios that are reported on
Table 7 are not statistically significant for any of

t he exposure categories; is that correct?
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MR. MANDELL: Objection.

A. As we tal ked about, it's -- you know,
you're | ooking at a |likelihood range and how
conpatible the data is. It's consistent with all
t he other reports that show an increased association
of TCE with the risk of kidney cancer, very
consistent with all the prior reports.

BY MR. BU:
Q. Ckay. And the cohort for this study was

al so those exposed to water at Canp Lejeune between
1975 and 1985; is that correct?

A. | would have to | ook back, but | believe
So.

Q. All right. And simlarly, because the
cohort is limted to that time period, M. Downs
woul d not be included --

MR. MANDELL: Nathan, | don't nean to
I nterrupt you. | think he said he was | ooking.
Are you still I ooking, Doc?
THE W TNESS: No, | think |I'm okay.
MR. MANDELL: Okay. Sorry about that.
MR. BU: No, it's fine.
BY MR. BU:
Q So for simlar reasons, M. Downs woul d not
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have been included in the cohort for this 2018 study
either; is that fair to say?

A. Yes.

Q. Did you al so consider a 2024 cancer
I nci dence study that Dr. Bove conducted?

A. Yes.

Q. And why woul d you have consi dered that 2024
cancer incidence study?

A. It was additional information about
exposure at Canp Lejeune.

Q I's a cancer incidence study different than
a nortality or norbidity study?

A. Well, incidence is different than
nortality. Mortality means you died of the disease.
| nci dence neans you -- you got the disease.

Q. Okay.

A. Or di agnosed with the di sease, yeah.

Q When nmeasuring kidney cancer as a health
outconme, do you consider incidence or nmorbidity to
be a nore robust way of determ ning whether there's
i ncreased risk?

MR. MANDELL: Objection.

A. No, | think you have to | ook at the entire

literature and then draw conclusions. | nean, |

think that nortality is obviously a very inportant
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end point, but if you are dealing with a disease

| i ke skin cancer, al nost nobody dies, you woul dn't
just ook at nortality. You m ght not -- you would
find -- you may not find that sunlight increases
your risk of dying of skin cancer, even though it

significantly increases the risk of getting skin

cancer. So it really depends on the disease.
BY MR. BU:

Q Does ki dney cancer have a high survival
rate?

A. Depends on the stage when it's diagnosed.
Q As a whole -- well, et nme take a step
back.
The epi dem ol ogi cal studies that you
| ooked at, did any of them distinguish kidney
cancers by the stage at which they were diagnosed?
A. SEER statistics certainly tell you the

likely mortality based on stage of diagnosis.

Q. Okay. Do the Bove or ATSDR studies that
you | ooked at distinguish kidney cancers by the
stage at which they were di agnosed?
A. | don't think so.
Q Okay. Those studies | ooked at all kidney
and renal pelvis cancers; is that fair to say?
A. Yes.
Golkow Technologies,
877-370-3377 A Veritext Division www.veritext.com

Case 7:23-cv-00897-RJ  Document 508-2  Filed 08/26/25 Page 125 of 305




© 00 N oo 0o b~ wWw N PP

N D NN NN P P P P PP PR R
ga A W N P O © 00 N O 0o~ WO N P+ O

Page 125

Q. All right. And for all kidney and renal
pel vis cancer, would it be fair to say the survival

rate is greater than 70 percent?

A. No, | think that's -- are you talking
about, like, just kidney cancer survival in general?

Q. Yes.

A. It varies by which year you | ook at.

Because as many as a third present with nmetastatic
di sease. Their survival is shifting because of
newer therapies. But nost patients with nmetastatic
di sease end up dying of their disease if they don't
die of something else. Early stage di sease survival
tends to be better than 80 percent. So it just
depends on when you were diagnosed and which
popul ation you're | ooking at.

Q. Ckay. Do you consider disease
m scl assification to be a nore significant issue for
nortality or nmorbidity studies conpared to an
I nci dence study?

MR. MANDELL: Objection.

A. Yeah, | don't know if | have a good
reference frame to answer that question.
BY MR. BU:

Q Ckay. The hazard ratios that were reported

in the 2024 cancer incidence study were al so not
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statistically significant for Kkidney cancer; is that
correct?

A. | assune you're going to give nme a copy.

Q. Yeah, we can.

MR. BU. Can we pull Tab 10, please?

And this is Exhibit 107
THE STENOGRAPHER: Yes.
(Exhibit No. 10 marked.)

MR. MANDELL: | was waiting for those

to match up. They actually did match up on this

one.

A. So, again, this shows a consistent

i ncreased rate, but -- so fairly consistent with al

t he ot her studi es.

BY MR. BU:

Q. And when you say this shows a fairly

consi stent increased rate, what are you | ooking at?

A. " mlooking at the hazard ratio -- well,

t he adj usted hazard ratio for kidney cancer.

Q. And that's reported -- I'msorry, the

adj usted hazard ratio for kidney cancer
on Table 3 on page 77

A. Yes.

I's reported

Q. Al'l right. The 2024 cancer incidence study

al so i ncludes more cases than the other

studi es that
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we | ooked at: is that correct?

A. Yes.

Q And the total nunmber of kidney and renal
pel vis cancer cases for the Canp Lejeune cohort in
the 2024 study was 710; is that right?

A. Yes.

Q. The 2024 cancer incidence study al so
reported hazard ratios for different subtypes of
ki dney and renal pelvis cancer; is that right?

A. Yes.

Q And the hazard ratios reported for clear
cell only kidney cancer was |less than 1; is that
correct?

A. It is .97.

Q. And this would nean that for the 2024
cancer incidence study, there were fewer than
expected clear cell only kidney cancers in the Canp
Lej eune cohort; is that fair to say?

A. | don't know if | would say that because
the renal cell and clear cell carcinoma was nore.
It was 1.03. So |I'mnot sure that you can | ook

specifically at

one subcategory and draw concl usi ons

fromthat.
Q And both M. Downs and M. Fancher had
clear cell; 1s that correct?
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A. Yes.

Q So they would be included in either the
clear cell only or renal cell and clear cel
carci noma categories; is that fair to say?

A. Or ki dney and renal pelvis category.

Q. Okay. Okay. Are you aware of any
statistically significant associations that were
found between exposure to Canp Lej eune water and
ki dney cancer?

MR. MANDELL: Objection.

A. The way you say that suggests that -- |
mean, there are many studies that show a positive
associ ation with kidney cancer and ki dney cancer
nortality. So within the context of all the
met a- anal yses and the vari ous studies from Canp
Lej eune, | would say they're all positive
associations with increased ri sk.

BY MR. BU

Q. Okay. Are you aware of any positive
associ ations that were reported and also found to be
statistically significant?

MR. MANDELL: Objection.

A. Again, | don't typically |look at the term

"statistical significance” within this contents

(sic). | would say that the positive results --
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there's a range of conpatible results and then
there's the hazard ratio, which gives you the best
result. And within that range, there are either a
significant increase -- or nmuch nore significant
I ncrease or a slight decrease, but they're all
conpati ble, but they're not equivalent results.

The continuous and consistent trend of an
I ncreased risk of either cancer or incidence for
nortality that goes across all the reports basically
suggests a positive causality there, or at |east as
| i kely as not that these chem cals cause these
ki dney cancers, that part is consistent.
BY MR. BU:

Q Let nme ask nore specifically. Are you
awar e of any associations between Canp Lejeune water
and ki dney cancer where the confidence interval does
not include 1?

A. | think I would have to |l ook at all these
sub-tables. I'mnot sure that | would -- can state
t hat none of them had an associ ati on above or bel ow
1. | know they were all positive. W can -- | can
| ook at those and see if there's any that met your
confidence interval consideration.

Q Ckay. Vhat are the associations that you

woul d have | ooked at as relevant to M. Downs or

Golkow Technologies,

877-370-3377 A Veritext Division www.veritext.com
Case 7:23-cv-00897-RJ  Document 508-2  Filed 08/26/25 Page 130 of 305



© 00 N oo 0o b~ wWw N PP

N D NN NN P P P P PP PR R
ga A W N P O © 00 N O 0o~ WO N P+ O

Page 130

M. Fancher?

A. Well, the reports tal k about the
associations with the various reports nmade to the
ATSDR. There's various nmeta-anal yses that | ook at
t he associ ation of TCE and occupati onal exposures,
for exanple, and obviously the Bove studies,
anong -- anong ot hers.

Q. All right. Let's do this, then. Let's go
back to the beginning. Let's start with Exhibit 7.
This is the supplenmental table.

Al right. And we already discussed the
associ ations for TVOC and TCE. | think on page 9,
there are tables referring to PCE.

Do you see that?

A. Yes.
Q. And none of the associ ati ons between PCE
and ki dney cancer-rel ated deaths include a -- have a

confidence interval that excludes 1; is that
correct?

A. Yes, but they all have positive
associ ati ons, anywhere from 40 to 82 percent
i ncreased risk of cancer nortality for those exposed
to PCE.

Q Ckay. And you can take a second to | ook at

Exhibit 7. Are there any other associations that
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are reported to be statistically significant as they
relate to kidney cancer?
MR. MANDELL: Objection.

A. Again, they're all positive associations
with all of them having increased risk. They do all
go above and bel ow 1.

BY MR. BU:

Q. Ckay. Wbould you agree that it's possible
to find a statistically significant associati on by
chance?

A. | mean, statistically significant -- you
can have a positive association and a negative
association. Yes, | think that there can al ways be
a chance associ ati on.

Q. All right. So there can be a chance
association. |'m asking, can there be a chance
statistically significant association?

A. | think it depends on what you're | ooking
at in terms of statistical significance. | nean,
even with a 95 percent confidence interval, there's
a 5 percent chance that any one given study m ght
have a chance associated with that outcome. That's
why you | ook at the entire literature and | ook for
trends and -- rather than | ook at any i ndividual

st udy.
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Q. So would it be fair to say at a 95 percent
confidence interval, you would expect to find 1 out
of 20 measured associations to be statistically
significant?

A. No, it nmeans that if you found an
association, there's a 1 in 20 chance that it was
related to a chance event rather than a causative
event. You can have 20 associ ations and none of
t hem are by chance.

Q. Ri ght .

I f you have 20 associ ati ons where there's
no true causal association, would it be fair to
expect one of those to be reported as statistically
significant at a 95 percent confidence interval?

MR. MANDELL: Objection.

A. No, that's not how | interpret a 95 percent
confidence interval. | mean, it's actually saying
that, you know, what are the |ikelihood that
sonmet hing m ght have occurred by chance. But -- but
that's not even always the correct case.

So let's say you have sonething that the
hazard ratio is 10 and it ranges from8 to 20. That
doesn't -- it means, yes, it mght be 8, it m ght be
20, and there's a range of conpatibility, but it's

very unlikely to be mnus 2. [It's not |ike there's
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a 5 percent chance it's mnus 2. Okay?

So -- so you can't just sort of say
there's -- if you had 10 values, all of them have a
hazard ratio of 10, you can't say for sure that 1 of
themis by chance and that it could have been
negative. |t depends on magnitude, it depends on
t he study design. You have to look at it within the
cont ext . And, again, it's also the reason that we
don't usually rely on any one given study. W | ook
at the trend and -- to see if it's consistent
results over nultiple studies, different settings,
et cetera.
BY MR. BU:

Q Okay. Can you go to page 10 of your -- |
t hink we can use your Downs report. This is
Exhi bit 2.

MR. MANDELL: You said page 107
MR. BU. Page 10, yeah.
A. Okay.
BY MR. BU:

Q. And at the top of that page, the second
full paragraph, you wite, "The Camp" -- |'msorry,
t he second paragraph, you wite, "The Canp Lejeune
epi dem ol ogy provides the best and nost conpelling

evi dence of the levels that are sufficient to cause

Golkow Technologies,

877-370-3377 A Veritext Division www.veritext.com
Case 7:23-cv-00897-RJ  Document 508-2  Filed 08/26/25 Page 134 of 305



© 00 N oo 0o b~ wWw N PP

N D NN NN P P P P PP PR R
ga A W N P O © 00 N O 0o~ WO N P+ O

Page 134

ki dney cancer; however, other epidem ol ogy studies
in different contexts provide relevant informtion
as well."

Did | read that correctly?

A. Yes.

Q. Okay. \Why, in your opinion, do the Canp
Lej eune epi dem ol ogy provide the best and nost
conpelling evidence?

A. Because it specifically | ooked at soldiers
and conpared them -- who were exposed to the
carci nogen and conpared themto soldiers who were
not exposed to the carcinogen.

Q. I n determ ning whet her the Canp Lej eune
epi dem ol ogy provides the best and most conpelling
evidence, were there other factors you considered
ot her than the popul ati on being studi ed?

A. Wel |, the exposure obviously was inportant.
The fact that they were exposed to contam nated
wat er at Canp Lejeune, that was probably just as
| nportant a factor, if not nore inportant, than the
popul ati on that they used to conpare agai nst, which
was unexposed. So.

Q Al right. D d you consider whether the
Camp Lej eune epidem ology was |limted by potenti al

exposure m scl assification?
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A. Yeah, | nmean, | considered many factors in
| ooki ng at these analyses. And as nentioned,
exposure m sclassification, if anything, would have
weakened the effect, not -- so it was a
consi deration, but if anything, like |I said, it
woul d have nmade it |ess positive than it already
was.

Q. Did you consider whether the Canp Lejeune
epi dem ol ogy controlled for confounders I|iKke
snmoki ng?

A Yes, we tal ked about it controlled for
ot her snoking-rel ated di seases |i ke COPD and
cardi ovascul ar di sease. Plus, they also used a very
simlar population that had a simlar rate of other
risk factors so that it was a good conpari son
cohort, simlar culture, simlar type of training,
activities, et cetera.

Q Did you consider the potential for disease
m scl assification in the Canp Lejeune epidem ol ogy?

A | considered it. The truth is that there
woul d be no reason to think that there would be a
greater disease m sclassification than the Canp
Pendl et on cohort, so | didn't think that it was
going to be a major factor in outcones.

Q Are there any other factors that you
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considered in determ ning whether the Canp Lejeune
epi dem ol ogy provides the best and nost conpelling
evi dence?
MR. MANDELL: Objection; asked and
answer ed.
But you can answer it again.
A. Again, a simlar population, simlar

context in terms of activity, background with the

maj or di fference being ingestion/inhalation exposure

to contam nated water at Canp Lejeune.
BY MR. BU:

Q And you reviewed ot her epidem ol ogy studies
in other contexts; is that right?

A. Yes.

Q. Ckay. And you also reviewed the genera
causation reports of Dr. Hatten and Dr. Bird; is
that correct?

A. Yes.

Q. Did you review ot her general causation
reports in preparing your own reports in Fancher or
i n Downs?

A. No.

Q Okay. So to be specific, did you review
the report of a Dr. Tinothy Mllen?

A. No.
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Q. Did you review the report of a Dr. M chael
Freeman?
A. No.

Q. All right. \When you reviewed the report
for Dr. Hatten, was there anything in that report
t hat you di sagreed with?

MR. MANDELL: Objection.

A. | didn't reviewit to try to judge it for

accuracy, | tried to reviewit to get information

about exposures and about the various contam nants.

" mnot qualified to -- to critique or review all
the -- you know, their |evel of expertise.
BY MR. BU:

Q Was there anything in Dr. Bird' s report

t hat you di sagreed with when you were review ng that

report?
A. Again, | wasn't reviewing it to be
agreeabl e or disagreeable. | wasn't judging it. |

was just using data fromit.
Q. I's there one report that you would give
nore or | ess weight to?
A. No. Again, that's not how --
MR. MANDELL: Objection.
THE W TNESS: Sorry.

A. That's not how | was review ng those
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reports.
BY MR. BU:

Q Woul d you agree that the epidem ol ogi cal
literature is better established for TCE and ki dney
cancer than the other chemcals at issue in this
litigation?

A. No, | don't think you can | ook at the
literature specifically for one chem cal or another.
And so -- and | didn't judge it for all -- for all
the contam nants, so | can't really speak to that.

Q ' m sorry, what do you mean you didn't
judge it for all of the contam nants?

A. I mean, | didn't |ook specifically at -- do
a big search on benzene and vinyl chloride, for
exanple, to say that that's nore extensive. And the
Camp Lejeune, you can't really ferret out
necessarily one exposure to another because many of
the soldiers were exposed to multiple contam nants
at the sane tine.

Q. Okay. For purposes of this litigation, are

you opining that vinyl chloride causes ki dney

cancer?
MR. MANDELL: Objection.
A. Yeah, | -- like |I said, | didn't do a major
search. | can say that based on the Bove papers,
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there was a positive association with kidney cancer
and vinyl chloride.
BY MR. BU:

Q. Okay. A positive association does not by
itself establish that exposure causes di sease,
ri ght?

A. A positive association in the context -- in
t he proper context of an individual who has been
exposed to it and doesn't have other risk factors
and then devel ops the di sease could, yes.

Q Are you opining that either M. Fancher or
M . Downs' exposures to vinyl chloride specifically
caused their kidney cancer?

MR. MANDELL: Objection.

A. Agai n, neither of them was exposed only to
vinyl chloride, so you can't look at it in isolation
In that context and say that that was a specific
cause. | think I can certainly say it's a
contri butor because it is an organic chem cal
conmpound, but to the extent -- that's not sonething
t hat can be stated based on these cases.

BY MR. BU:

Q All right. To the best of your know edge,

outside of the Canp Lejeune studies, is vinyl

chloride recognized as a cause of kidney cancer?
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A. Again --

MR. MANDELL: Objection.

A. -- since | didn't do a thorough search, |
can't state the evidence outside of this context.
BY MR. BU:

Q. Okay. Are you opining that benzene causes
ki dney cancer?

A. Again, | did not do a thorough search
specifically on benzene and ki dney cancer.

Q Al right. Setting aside the thoroughness
of your search, are you opining in this litigation
whet her benzene causes ki dney cancer?

MR. MANDELL: Objection.

A. | think that | state quite clearly in ny
report that -- that, you know, there was exposure to
benzene. Not both of them | believe it was just

M . Fancher and not M. Downs, but it could have
been a contributing factor. But there were other
exposures |ike TCE and PCE that were -- that my
have been nore |ikely the cause. But, again, you
can't weigh one chem cal to another when you're
exposed to all of the chem cals at the sane tine.
BY MR. BU:

Q All right. Are you opining that PCE by

Itself causes kidney cancer?
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MR. MANDELL: Objection.

A. Again, | think that the -- that it was a
contributing factor, but it wasn't an isol ated
exposure for either defendant.

BY MR. BU:

Q. Do you distinguish at all the contributions
to kidney cancer risk between the different
chem cal s?

MR. MANDELL: Objection.

A. | think mechanistically, they -- they're
all either known carcinogens or potenti al
carci nogens. Their netabolites often are sim|lar,
so you can't really necessarily differentiate which
one would be the nost |ikely causative agent. |
think there's nore -- plenty of data that as likely
or not, these contam nants were the cause of the
ki dney cancer for both of these -- both of these
patients.

BY MR. BU:

Q. When you say that they're all known
carci nogens, are all four of these chem cals known
carci nogens for kidney cancer specifically?

MR. MANDELL: Objection.
A. Agai n, w thout having reviewed the entire

|iterature on benzene or vinyl chloride, | can't say
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d |l would say that | said

hi nk there's, you know,

di fferent ways that the EPA classifies carcinogens,

specifically for that. An
known or probable. So | t
but |I'm not a toxicology e
t hat based on the review o
literature, that as likely
cause of the cancer for th
BY MR. BU:
Q. Okay.

literature rel ated to PCE,

monogr aph by | ARC?

A. | don't necessari

Q. Okay. Can you tu
Downs? This woul d be page

Do you see --

A. Oh, International
Cancer. Okay. Yes. | th
yes. | think it was refer
exposure reviews, yes. |
whol e thing, but yes.

Q. Okay. The Intern
Research on Cancer is also
that fair to say?

A. Yeah, | don't --

I n conversation, but yes.

xpert. All | can say is
f these cases and the
as not, these are the

ese patients.

When you were review ng the

did you review a

ly recall.

rn to your citations in

28 of that report.

Agency for Research on

ink | referenced that,

enced anong, yeah, the

don't know that | read the

ati onal Agency for

referred to as "I ARC"; is

It usually doesn't conme up
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Q. Ckay. If | refer to "I ARC," wll you

understand that neans the |International --

A. Il will now --
Q. -- Agency for Research on Cancer?
A. -- yes. Yes.

Q. Okay. \When you reviewed the | ARC
nonogr aph, did you review the section on

tetrachl oroet hyl ene?

A. You woul d have to pull the report for me to
tell you. | don't recall every report that | read.
Q Okay.

MR. BU. Can we pull Tab 4, please?
(Exhibit No. 11 marked.)
BY MR. BU:
Q. The court reporter has handed you what has
been marked Exhibit 11. This is an excerpt fromthe
| ARC nonograph and it is the section on

tetrachl oroet hyl ene.

A. Okay.
Q. So you can take a second to review this
excerpt. M question is whether you would have

reviewed the section on tetrachl oroethylene in
preparing your report in Fancher and Downs.
A. | have to | ook at the section. This is

obviously too long to review conpletely right now.
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| may have seen a reference to it, but | probably
didn't read all 3- or 400 pages of this report.
Is there a specific page that you're

wanting nme to conment on?

Q. Well, before we comment on specific pages,
| want to know whet her you woul d have revi ewed
| ARC's -- IARC' s report on tetrachl oroet hyl ene
specifically in preparing your report?

A. | did not read this whole report, no.

Q Okay. Do you know whet her you woul d have

reviewed sections of | ARC s tetrachl oroethyl ene

report?

A. It's possible that I would have | ooked at
some -- sone of the sections, especially if they're
referenced in a different context. Mstly | | ooked

at it to see how they classified the different

carci nogens nore so than reading all the data on

each carci nogen.

Q Can you turn to page -- | think it's 237 of

t he excerpt for me? And I'msorry, if you flip --

flip back, this is a section describing | ARC s

concl usi ons reviewi ng studi es of cancer in humans.
And on 237, | ARC reports that there's no

consi stent pattern -- sorry. |ARC reports, "No

consi stent pattern of elevated risk was observed for
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Q
A
Q.
the | ef
A.
Q
whet her
consi st
A.
BY MR
Q

Page 145

of the kidney."
Did | read that correctly?
On page 2377
Yeah.
| don't see where you're | ooking.
It is at the end of the first paragraph on
t - hand si de.
Ckay. Yes, no consistent -- right.
And one factor to consider in determ ning
an exposure causes di sease woul d be
ency; is that fair to say?
MR. MANDELL: Objection.
It is one factor anmobngst others, but yes.
BU:
And then we can junp ahead to | ARC s

concl usi ons on page 329.

VMR. MANDELL: | don't think |I have

t hat page.

MR. BU: No?
MR. MANDELL: M ne ends at 326, but |

-- unless |'m m ssing sone.

A.

t hen.

BY MR

M ne al so ends at 326.

MR. BU: Okay. That's ny m st ake

BU:
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Q. All right. You can set that aside for a
second, then.

A. Speaki ng of which, | would have to look to
see which -- which studies they actually reviewed
and how they cane to their conclusions before |
could agree with any of their concl usions.

Q. Okay. Do you know whet her | ARC concl uded
that PCE is a cause of kidney cancer?

A. | don't know if they concl uded that
specifically.

Q. All right. For purposes of your report in
Fancher or Downs, did you consider |ARC s
conclusions as they relate to PCE and ki dney cancer?

MR. MANDELL: Objection.

A. | don't know -- | don't think | used their
report specifically.
BY MR. BU

Q. Okay. Did you also review the ATSDR' s
Assessnment of the Evidence?

A. Yes.

Q. Al right. And the ATSDR in its Assessnent
of the Evidence also reviewed the epidem ol ogi ca
literature related to PCE and ki dney cancer; is that
correct?

A. They did in their 2017 report, yeah. |
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don't have it in front of me, but.
MR. BU:. Could we pull Tab 6?
(Exhibit No. 12 marked.)
MR. MANDELL: Did you -- are we
| ooking at a specific page or.
BY MR. BU
Q. Dr. Lotan, is this the document you would
have consi dered when preparing your report in
Fancher and Downs?
A. Yes.
Q. Okay. And why did you consider the ATSDR s
Assessnent of the Evidence?

A. Again, it was one of the reports that was
made regardi ng exposures and cancer at Canp Lejeune.
Q. And regarding PCE specifically, ATSDR

concl uded that there was bel ow equi poi se evi dence
for causation; is that correct?
THE STENOGRAPHER: Bel ow what? |'m
sorry.
MR. BU. Sorry, bel ow equipoise.
A. Do you have a specific |location that you're
commenti ng on?
BY MR. BU:
Q Sure. Can you take a | ook at page 13 of
that exhibit?
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A. They -- that's what they say in the
concl usi ons, yes.

Q. Al right. And do you have any reason to
di sagree with ATSDR s conclusion that the evidence
of causation for PCE and kidney cancer is bel ow
equi poi se?

MR. MANDELL: Objection.

A. | think if you actually | ook at the data
fromthe Bove studies, you would find an increased
association with patients -- with patients who were
exposed to PCE where they had an increased
associ ation with kidney cancer and ki dney cancer
nortality. So I'mnot sure that | conpletely agree
with their conclusion that it's not a contributor
and not as likely to cause kidney cancer.

BY MR. BU:

Q Coul d TCE exposures be a confoundi ng
vari abl e when determ ni ng whet her PCE exposure
causes ki dney cancer?

MR. MANDELL: Objection.

A. | think you would have to | ook at
i ndi vi dual patients. So, for exanple, if you had a
patient who had no other exposures other than PCE
and they devel oped ki dney cancer, then | think that

there's as likely as not a chance that PCE was the

Golkow Technologies,

877-370-3377 A Veritext Division www.veritext.com
Case 7:23-cv-00897-RJ  Document 508-2  Filed 08/26/25 Page 149 of 305




© 00 N oo 0o b~ wWw N PP

N D NN NN P P P P PP PR R
ga A W N P O © 00 N O 0o~ WO N P+ O

Page 149

cause. | think that we don't have sort of the sane
way of taking these soldiers and isolating one
versus the other, and so | don't think it's possible
to say if you only had that exposure, is that the

ri sk based just on the Bove data.

BY MR. BU:

Q. Okay.

A. In the same report, though, if you | ook
at -- there's -- under the individual tables,

there's the Pesch paper where there was an increased
risk for PCE, the 2017 study on page 16 where a
cumul ative exposure was associated with a positive
hazard ratio for kidney cancer in PCE.
So it's not that there aren't any studies

t hat support it, and |I think that you have to | ook
at it in terms of just an individual patient's data
and try to -- in order to draw a conclusion if that
was the cause.

Q. Okay. You would agree that you coul d not
consi der the Pesch study in isolation, correct?

A. | don't think you consider any study in
i sol ati on.

Q Ri ght. You would have to consider whether
that study is consistent with the broader

literature?

Golkow Technologies,

877-370-3377 A Veritext Division www.veritext.com
Case 7:23-cv-00897-RJ  Document 508-2  Filed 08/26/25 Page 150 of 305



© 00 N oo 0o b~ wWw N PP

N D NN NN P P P P PP PR R
ga A W N P O © 00 N O 0o~ WO N P+ O

Page 150

A. Yes.

MR. BU: All right. | think we can
stop there. Can we go off record, please?

THE VI DEOGRAPHER: We are off the
record at 12: 32.

(Break taken, 12:32 p.m to 1:05 p.m)

THE VI DEOGRAPHER: W are back on the
record at 1:05.
BY MR. BU:

Q. Dr. Lotan, did you discuss your deposition
testimony with anyone during the break?

A. No.

Q. I's there anything that you' ve testified to
today that you would like to clarify or correct?

A. No.

Q Okay. Before we broke for lunch, we were
di scussing sone of the literature regardi ng PCE.

Do you recall that?

A. Yes.

Q. Al right. And you reviewed ot her
literature relating to TCE and PCE to determ ne --
or in formulating your reports in Fancher and in
Downs; is that correct?

A. Yes.

Q And the other literature regardi ng PCE
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descri bes sonme of the additional |evels at which PCE
exposure or TCE exposure has been found to be
associ ated with kidney cancer; is that right?

A. Most of them don't really specify a | evel
ot her than increased exposure and conpare a
popul ati on that had an increased exposure either
from occupation, for exanple. Quantifying the exact
| evel was not sonething that nost reports did.

Q Gt her than the levels of exposure that are
reported in the Bove studies, are there other |evels
of exposure that you rely on in fornmulating your
opi nions in Fancher or Downs?

MR. MANDELL: Objection.

You can answer.

A. No, there's not a specific |level that | --
that | used from any ot her given study.
BY MR. BU:

Q Okay. Are there exposures from ot her

studi es that you conpare M. Fancher or M. Downs'
exposure to in formulating your opinions?

A. No.

Q Okay. So, for exanple, did you review an

occupati onal study by Moore in 20107

A. Yes.
Q You're not conparing M. Fancher or
Golkow Technologies,
877-370-3377 A Veritext Division www.veritext.com
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M. Downs' exposures to the occupational exposures
descri bed in Moore; is that correct?
MR. MANDELL: Objection.
A. Not directly, no.
BY MR. BU:

Q. Okay. And your understanding of M. Downs'
and M. Fancher's exposures -- w thdrawn.

Do you yourself quantify M. Downs' or
M. Fancher's exposures?

A. Yes, in ternms of the concentration and --
to try to determne sort of their -- how they fit in
maybe with the Bove study.

Q. Okay. And how do you determ ne whet her
t hose exposures fit in with the Bove study?

A. | | ooked at their m crograns-per-liter
nont hs and then | ooked at Table 6, for exanple, in
the Bove study to see if they fell into a | ow,
medi um or high exposure rate.

Q. Al right. |Is one part of determ ning the
m crogram per-liter month exposure identifying the
concentration of a contamnant in the water at Canp
Lej eune in a given nmonth?

A. Yes.

Q Okay. And that would also be the

contam nation in the water at Canp Lejeune for a
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specific water system is that right?

A. Yes. |t depended on Tarawa Terrace or
Hadnot Point, for exanple.

Q Where -- what facts or data do you consi der
in determning the |levels of contam nation at one of
t hose water systens at a given point in tine?

A. | use the nodelling that was obtained from
Kelly Reynol ds' report.

Q. Ot her than the | evels of contam nation --
or the concentrations of contam nation, what else do
you consider in determ ning the m crogramper-liter
nmont h exposure?

A. well, the --

MR. MANDELL: Objection.

A. | mean, there's different |evels at
different nonths, so you have to use that as a
cunmul ative -- a cunul ative exposure or a cunul ative
concentration.

BY MR. BU:

Q. Does Dr. Reynolds report TVOC cunul ative
exposures?

A. | believe it does. Let me confirm

The report specifically -- the report that
| had really | ooked nore at the individua

concentrations for each contam nant.
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Q. Dr. Reynol ds does not report TVOC
cunmul ati ve exposures, correct?

A. | would have to | ook at her report again.
But on a nmonth-to-nmonth basis, | used the exposure
data for each contributing contam nant.

Q. Okay. Can you turn to page 15 of your
Downs report, Exhibit 27

A. Yes.

Q The first sentence reads, "lIngestion of TCE
in the range of 4,200 ppb to 10,700 ppb is clearly a
substantial exposure.”

Did | read that correctly?

A. Yeah, but we submtted an errata and that
should be -- that should be m crograms, not parts
per billion.

Q. Ri ght. How do you define -- or w thdrawn.

Do you offer a definition for what
constitutes a substantial exposure?

A. | don't define it -- | don't put in a
specific definition, but it's based on several
factors, |ike duration of exposure, intensity of
exposure, anount of exposure, things |like that.

Q. Are there any resources or guidelines that
you consulted in determ ning what constitutes a

substanti al exposure?
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A. This was, you know, ny judgnent based on
sort of the nedical evidence in ternms of how nuch
t hought woul d be exposure. And certainly when |
| ook at the anount of exposure that |led to kidney
cancer, it definitely felt -- well, definitely fell
wi thin that range of what | thought was a
substanti al exposure.

Q. Did you review studies that determ ned
whet her a certain m crogram anount of TCE exposure
can cause kidney cancer?

A. | don't think there is -- you know, we
tal ked about earlier it's not ethical to test
di fferent ranges of a chem cal and then see if it
causes cancer. | don't think one can say that there
Is a mnimal range that's safe or recommended dose.
Clearly, the levels that were consuned or -- you
know, that both M. Fancher and M. Downs were
exposed to were -- were what | thought substanti al
in terms of the |ikelihood that they caused the risk
for their cancer.

But to answer your question, is there a
nunber that | could say this nunber is good, right
above that it's bad? There's no literature to
support that.

Q Later on in that same paragraph on page 15,

Golkow Technologies,

877-370-3377 A Veritext Division www.veritext.com
Case 7:23-cv-00897-RJ  Document 508-2  Filed 08/26/25 Page 156 of 305



© 00 N oo 0o b~ wWw N PP

N D NN NN P P P P PP PR R
ga A W N P O © 00 N O 0o~ WO N P+ O

Page 156

you write, "This is substantial by any netric."
Do you see that?

A. Yes.

Q VWhat netrics did you consider in
determ ni ng whet her an exposure is substantial ?

A. Again, | used several different metrics,
duration of exposure, concentration of the chem cal,
cumul ative -- cunul ative dose that they ingested.

Q But there are no specific resources you
consulted to determ ne, for exanple, what duration
of exposure would be substantial; is that fair to
say?

MR. MANDELL: Objection.

A. | would say that |I'm maki ng my opinions
based on a reasonabl e degree of nedical certainty.
And so when | consulted the entire literature and
tried to conpare this exposure to what | thought was
a relevant exposure, that was the nmetric | used.

BY MR. BU

Q. For duration, what are the rel evant
exposures you woul d have considered -- or you would
have conpared M. Downs' or M. Fancher's exposures
to?

A. | don't know that there's a set duration,

but | think that there is certain considerations,
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you know, in ternms of -- you know, if they had been
there a few days, | would have said that's probably
not substantial. Whether or not | can tell you

31 days, 61 days, 100 days, what that -- what nmakes
It substantial, it's a conbination of the fact that
t hey consuned liters of this contam nated water.
They were inhaling it, it was contacting their skin
when they were showering, and that the
concentrations were -- were quite high. Those al
contributed to ny opinion that it was a substanti al
exposure.

Q Okay. Were there any specific nmetrics you
relied on to determ ne what intensity of exposure is
substantial ?

A. Again, no specific metric, just a -- when |
| ook at the cunul ative concentration relative to the
literature, relative to, you know -- and relative to
what was subsequently found to cause kidney cancer,
that's how | felt that it was substantial.

Q. When you say “"relative to the literature,”
are you conparing the concentrations to those
described in the Bove and ATSDR Canp Lejeune
studi es?

A. Well, the -- the Bove gave sone paraneters

for how to define "exposures," and since all the
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exposures for TCE were all associated with kidney
cancer and both M. Fancher and M. Downs were
exposed to a significant amount of TCE, there was --
there wasn't a need to sort of think of what would
the | owest have been. It was irrelevant. They were
bot h exposed to a | arge anount of contam nants and
what | consider a substantial amunt that
contributed to them getting kidney cancer.

Q. The | ow exposure category in the Bove
studies is a range of mcrogramper-liter nonth
exposures; is that right?

A. Yes.

Q. And that range starts at 1
m crogramper-liter nmonth; is that right?

A. Yes.

Q. Okay. Is it your opinion that any exposure
equal to or greater than 1 mcrogramper-liter nonth
I's substantial ?

A. I'"mnot trying to make a call for a general
popul ation. | think that both M. Downs and
M . Fancher had substantially higher |evels than 1.
So it's not nmy -- | don't have any way to assess
whet her or not 1 or 2 mattered, but it wasn't really
rel evant to ny anal ysis.

Q Okay. And you're not expressing an opinion
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about how nuch greater than 1 a plaintiff's exposure
woul d need to be to qualify as, quote, substantial,
are you?

A. No.

Q. Okay. You do not identify a threshold
amount of exposure to these chem cals whereby an
i ndi vidual is nore likely than not to devel op ki dney
cancer: iIs that correct?

A. | think that the better way to say it is
I ' m not defining where you m ght be safe, and
certain individuals m ght be getting -- could get
very little exposure and devel op ki dney cancer
because they're susceptible to a chemcal. So |
think it's nore inportant to -- you know, to note
that, you know, we don't have a way of saying, yes,
you should -- this is the amunt that you should get
of this toxin and you'll be safe, and this is an
amount where you're not safe.

What | can say is that neither of them got

a small amount. They're not near that |ower
threshold. And |I think based on that, they're as
| i kely as not to have gotten their kidney cancer
fromthese contam nants, but I'mnot -- |I'm not able
to speak to a, quote/unquote, safe |evel of a

carci nogen.
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Q. Ckay. You woul d agree that very low | evels
of exposures are less likely to be the cause of a
di sease, right?

A. No. That's only in the case when you have
a nmonotonic relationship. And as we can see from
t he Bove studies, patients at | ow exposure were
nearly at the same risk as patients medi um or high
exposure for devel opi ng ki dney cancer.

So | don't -- so that would only be true

If there was a dose-response where nore woul d be
required to get the disease. But in this case, it's
quite possible that |ow | evels would be sufficient
to cause kidney cancer in the -- you know, so -- soO
| guess the answer is no, | don't agree with that.

Q. Ckay. And is it your opinion that the Bove
studi es do not show a dose-response relationship

bet ween Camp Lej eune water exposure and ki dney

cancer?
MR. MANDELL: Objection.
A. It's -- | would say that it was -- not
every -- every drug showed that relationship. Sone

of them did, sone of them did not.

BY MR. BU

Q When you say "every drug," you mean every

chem cal ?
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A. Every chem cal, yes.
Q Okay.
A. So some of the toxins did have it, sone

didn't. Like we just nmentioned, TCE did not at al
-- at the low, nedium and high exposures, they al
had an increased risk of getting -- of dying of

ki dney cancer.

Q. Do you quantify the |level of increased risk
of getting kidney cancer based on these exposures
for either M. Fancher or M. Downs?

A If you're tal king about the individual
cases, | would say that | can say with confidence
that they're as likely as not or nore to have --
that these chem cals caused it. But in terns of
quantifying the exact risk, that's not relevant to
an individual. They a hundred percent got ki dney
cancer. |It's an all-or-none gane. They either did
or did not.

So they a hundred percent got ki dney
cancer, so -- so -- and you can't, like, just
suddenly say, well, what was that increase? Because
it's all an increase relative to what? |f you don't
have any other risk factors |like M. Fancher, then
all of the risk was because of these chem cals, as

best as | can tell, because there were no conpeting
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ri sks.

So what you're asking is a conpeting ri sk,
and | can't do a conpeting risk, nor can | do a
conpeting risk of one chem cal versus another
because they were exposed to nultiple chem cals.

Q. Can you do a conpeting risk conpared to
background risk?

MR. MANDELL: Objection.

A. You -- no, because as we tal ked about, you
don't know the exact background risk for any given
I ndi vidual. You know in general for a popul ation
what the overall lifetime risk is, but for an
i ndi vidual, that doesn't translate the sanme, because
di fferent individuals may have their own background
i ndi vidual risk factors, their own behaviors, their
own exposures.

So to say an average risk is X doesn't
apply to an individual very well. And as we
mentioned, it's tenporal. So really, for a
70-year-old, it's equivalent to people who were born

70 years ago and not necessarily the people who were

born today.
BY MR. BU:
Q So would it be fair to say to reach your

opi nions in Downs, you do not rely on a conparison
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bet ween the Canp Lej eune water-related risks and
M . Downs' background risk, if any?
MR. MANDELL: Objection.
A. No, | -- what I'mtrying to do is | -- when
| conpare patients from Canp Lej eune to Canp

Pendl eton, | can -- because those are, you know,
good controls, | can see that there's an increased
risk -- for those people who were exposed to TCE and

PCE and TVOC, an increased risk of getting kidney

cancer.

Then when | can | ook at M. Downs
specifically and I |look at his risk factors and -- |
can say is it |likely because of, you know, the

various risk factors he has, which he has al nost
none ot her than being ol der. But, you know, the
fact is that this is his mean carcinogen that he is
exposed to, and so as likely as not, that is the

cause of his kidney cancer.

But I'm not suddenly -- | can't take that
in isolation, but | use the rest of the background
data, |ike the Bove studies, to see was sonething

t hat he was exposed to associated with an increased
ri sk for kidney cancer, which it was? And now
within the context of his specific situation, does

he have other risk factors that are nmore |likely than
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the TCE, for exanple, to cause the kidney cancer? |
don't see those. So | think TCE is as |likely as not
t he cause of his kidney cancer.

BY MR. BU:

Q. Okay. For the Bove studies, even though
t he Canp Pendl et on popul ati on had sonme incidence of
ki dney cancer or some incidence of kidney
cancer-rel ated death, correct?

A. Yes.

Q Al right. And before, we had discussed
even if there were no contam nation at Canp Lejeune,
you would still expect to see sonme nunber of kidney
cancer-rel ated deaths, correct?

A. | would expect it to be simlar to Canp
Pendl eton, but it was higher than Canp Pendl et on.

So that's the -- that's the associated one -- that's
the increase that is associated with the difference
bet ween the two, which is a contam nated water.

MR. MANDELL: Just note ny objection.
Sorry, | was a little late there.

THE W TNESS: Sorry.

MR. MANDELL: That's okay.
BY MR. BU:

Q How do you determ ne whether M. Downs'

ki dney cancer is related to the increased risk from
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Camp Lej eune exposures versus part of the expected
I nci dence of kidney cancer?

A. Well, | -- you can take known risk factors,
| ook at the incidence rates for those and their
associ ation, and then you |look at -- you know, and
you | ook -- you try to weigh themas to the
| i kel i hood of somebody devel opi ng a di sease.

So when you say what -- what were the
potential risk factors for M. Downs to get Kkidney
cancer, okay, he was -- he was a man who was
82 years old. Did he have other risk factors? Sone
guesti onabl e snoking history 40 or 50 years before
that really didn't contribute much. Did he have
ot her risk factors from occupation? He wasn't
particularly overweight. He wasn't -- he didn't
have ot her contributing factors, he didn't have
chronic kidney di sease, and yet he had a risk factor
I n contam nated water.

So when you say, okay, you know, he had
baseline risks and then he had this carcinogen that
i ncreased your risk somewhere between 20 and
50 percent nore, that was at | east as |ikely as not
t he cause of his kidney cancer since he didn't have
ot her things that should have caused or could have

caused his kidney cancer. So that's how | kind of
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wei gh the evidence.

Q. Ckay. Vhen you weigh that evidence -- |I'm
sorry, because I'mstill not clear on this -- do you
gquantify M. Downs' baseline risk?

A. Yeah, his baseline risk is literally just
an average 82-year-old man who had no exposure to
any carcinogen.

Now, we don't have that exact conparison,
so we have to extrapolate fromthe data we do have,
which is data on -- for the Bove studies show ng an
I ncreased risk, data from neta-anal yses that show
that TCE is a carcinogen that increases your risk
for kidney cancer.

So like every differential diagnosis
you're trying to weigh the different factors, and
the standard that we're |looking at is as |ikely as
not. And since nost 82-year-old nmen don't get
ki dney cancer, it's actually a very, very | ow
I nci dence, the exposure to the contam nants wei ghs
heavily, in which case, that -- | use ny opinion,
like | said, to the best of ny, you know, medi cal
certainty, that the TCE and ot her contam nants were
as likely as not the cause of his kidney cancer
| acki ng ot her major contributors.

Q And you al so describe M. Downs' increased

Golkow Technologies,

877-370-3377 A Veritext Division www.veritext.com
Case 7:23-cv-00897-RJ  Document 508-2  Filed 08/26/25 Page 167 of 305



© 00 N oo 0o b~ wWw N PP

N D NN NN P P P P PP PR R
ga A W N P O © 00 N O 0o~ WO N P+ O

Page 167

risk as 20 to 50 percent. How did you cone to that
concl usi on?
MR. MANDELL: Objection.
You can answer. Unless | instruct you not
to answer, you can go ahead answer.

A. No, |I'musing a broad range fromthe
literature that shows the relative risk/hazard
ratios fromdifferent studies. Again, there's not,
| i ke, one nunber, except that the trend is that
al nost all the studies you | ook at have a positive
I ncreased associ ation with kidney cancer of
approxi mately that magnitude. |'mnot giving it a
speci fic number.

BY MR. BU:

Q. Ckay. Would you agree that it's unlikely
M. Downs' Canp Lejeune water exposures doubled his
ri sk of devel opi ng ki dney cancer?

MR. MANDELL: Obj ecti on.

A. | wouldn't say it's unlikely. You know, |
think that, again, you're trying to put a specific
value, and that's not -- that's not probably the
appropriate way to look at it. | think that the
question is whether or not there's an increased risk
and whether or not it -- relative to other conpeting

ri sks suggests, that it is as |likely as not the
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cause of his kidney cancer. There really aren't
ot her significant conpeting risks. And so using
t hat broad reasoning, it's as likely as not the

cause of his kidney cancer.

menti oned, have a pretty broad range. And it's
possi ble that his risk is nore, but also you
shoul dn't broadly use the population for an

I ndi vi dual .

And, again, his risk is -- of the

factors, maybe it was less likely to contribute,
in his case and using the data that suggests quit
strongly that contam nants increase your risk for
ki dney cancer, | can draw the conclusion that it'
as likely as not the cause of his kidney cancer.
BY MR. BU:

Page 168

BY MR. BU:

Q. Okay. | guess what |'m asking --

A. "It's" being the contam nants.

Q. When you say M. Downs' increased risk is
20 to 50 percent, you're not opining that his
I ncreased risk is 100 percent; is that fair to say?

MR. MANDELL: Obj ecti on.
A. No, all these confidence intervals, as you

contam nated water is relative to his other risks.

| f you had a person who had significant other risk

but

e

S
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Q. Do any of the Canp Lejeune studies report a

relative risk of 2 or greater?
MR. MANDELL: Objection.

A. VWhen you | ook at ranges versus hazard
rati os, the ranges can enconpass the doubling of
ri sk, but -- just the same that we don't sit there
and say that it may be 5 percent |ess or 200 percent
more, we use the hazard ratios as the npst accurate
way to represent the increased risk for popul ation.

For an individual, it's different. In an

I ndi vidual, you're not using that cal cul ation at
all. You' re weighing his differential diagnosis,
what m ght have caused his cancer. And since this
is the main carcinogen that he was exposed to and
devel opi ng ki dney cancer, that is the one that's as
| i kel y as not the cause.
BY MR. BU:

Q. Okay. Do you know how Dr. Reynol ds
determ ned the | evels of contam nation at Canp
Lej eune during the times M. Downs and M. Fancher
were there?

A. These were |level -- well, these were | evels
t hat were nodell ed.

Q And they were nodelled by the ATSDR; is

that correct?
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A. | don't know exactly who nodelled the --
t he ones that were prior to '75, but -- but she used
nodel | ed | evel s, probably. | just referred to her
reports.

Q. Okay. Did you review the water nodel
itself by the ATSDR?

A. No.

Q. Ckay. Did you review reports by any expert
wi tnesses in the field of water nodelling or
geohydr ol ogy?

A. No.

Q. Okay. Do you know whether the nmetric of
total mass of ingested chem cals, such as m crograns
or mlligranms of ingestion, is comobnly used in the
field of toxicology?

A. | amnot famliar with the toxicol ogy
literature, no.

Q Do you know whet her total mass of ingested
chem cals either in mcrograns or mlligrans is a
st andard exposure netric in risk assessment?

MR. MANDELL: Objection.

A. I|'mnot fam liar enough with the literature
to comment on whether that's comon or not.
BY MR. BU:

Q Are you aware of whether risk assessnent
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gui delines include body weight as a factor in
determ ni ng dose?

A. I'mnot famliar with those gui delines.

Q Okay. In your clinical practice, is body
wei ght ever used to determ ne an appropriate dose
for a patient?

A. General ly not.

Q. Dr. Reynolds only accounts for ingestion
exposures; is that correct?

A. | believe so.

Q. And you opine that the plaintiffs would
al so have had inhal ation and dermal exposures; is
that correct?

A. Yes.

Q. Ckay. Are you aware of any cal cul ations or
gquantifications of the plaintiffs' inhalation
exposures?

A. "' m not.

Q. Okay. Are you aware of any cal cul ations
determ ning the plaintiffs' dermal exposures?

A. No.

Q Are you expressing any opinions about the
magni t ude of those inhalation or dermal exposures?

A. No. | think I would comment that -- that

the -- | was able to draw conclusions that their
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I ngestion was nore than adequate to be a causative
agent wi thout having to | ook at cal cul ati ons about
I nhal ation or dermal exposures, which would have
been additive, not protective.

Q. Did you consider how the risks of dernmal
exposures differ fromthe risks of ingestion
exposures?

MR. MANDELL: Objection.

A. Il -- no, | didn't consider what the
magnitude is. |'mnot an expert in that.
BY MR. BU:

Q. Okay. Did you consider how the risks of
i nhal ati on exposures differ fromingestion
exposures?

MR. MANDELL: Objection.

A. No. Again, if anything, they would be
additive.
BY MR. BU:

Q. Can you turn to pages 10 and 11 of your
Downs report, Exhibit 27

A. Okay.

Q And on pages 10 and 11, you provide a quote
froman ATSDR publication describing the |evels of
chem cals in the water at Canp Lejeune; is that

correct?
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A Yes.
Q And you included in that quote a discussion
of MCLs.

Do you see that?

A. Yes.

Q. What is your understandi ng of what an MCL
i s?

A. Well, it's a regulatory standard for
maxi mum cont am nant |evels for different chem cals.

Q. Did you consider the MCLs in determning
whet her M. Fancher or M. Downs' exposures caused
t heir kidney cancer?

A. No, not directly. | really used their
cunmul ative concentration exposures and -- and not
t he MCLs. But they far exceeded those, so it was
not particularly relevant for ne.

Q Do you know how the MCLs are established?

A. No.

Q. Okay. And you're not expressing any
opi ni on about the health risks associated with the
MCLs specifically, are you?

A. No.

Q Okay. Do you know whet her people in the
general popul ation are exposed to TCE t hrough

background?
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A. | don't know.

MR. MANDELL: Objection.
BY MR. BU:

Q. Okay. Did you consider background |evels
of TCE exposure in devel oping your opinions in
Fancher or Downs?

MR. MANDELL: Objection.

A. Only within the context that the Canp

Pendl et on group was a control group and they woul d

have had whatever the background | evel presunmably

was at the time, but not specifically.
BY MR. BU:

Q. And you do not conpare either M. Fancher's
or M. Downs' exposures to TCE to reasonable
background | evel s of exposure to TCE, do you?

MR. MANDELL: Objection.

A. "' m not conparing it to that, no, because |
have t he nmeasurenments of what they were exposed to.
BY MR. BU:

Q. Okay. Did you consider whether TCE is
wi dely detected in ambient air?

MR. MANDELL: Objection.
A. No, | don't have any information on that
one way or anot her.
BY MR. BU:
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Q. Did you consider whether TCE can be found
in low concentrations in other water supplies other
t han Canp Lej eune?

A. Well, again --

MR. MANDELL: Objection.

A. -- the -- the control group is Canp

Pendl et on. So whatever background exposures there

were, they should be accounted for in that control

group.
BY MR. BU:
Q Okay.
A. VWhet her or not it's in the air or the
wat er .
MR. BU. Can we pull 157
(Exhibit No. 13 marked.)
BY MR. BU:
Q The court reporter has handed you what's

been marked Exhibit 13. This is the ATSDR s
t oxi col ogi cal profile on TCE.
Did you review -- have you reviewed this

document before?

A. | don't believe so.

Q Okay. You're -- you are famliar, though,
with the ATSDR, correct?

A. Yes.
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Q. Ckay. Can you turn to page -- I'msorry --
322 of that exhibit for nme, please?

A. Okay.

Q And ATSDR is describing the levels of TCE
that are nonitored or estimated in the environnment.
On page 322, in the section beginning 6.4.1, they
report that, "Trichloroethylene is wi dely detected
I n anbient air."

Do you see that?

A. Yes.

Q Do you have any reason to disagree with
t hat statenent?

MR. MANDELL: Objection.

A. | mean, | haven't read the whole report.
|'m seeing a few lines later, it says nost measured
values for -- is less than 1 ppb. So it seens |ike
a mnute anount is being detected, but | don't --
again, | don't have any other raw data or anything
el se to review,

If I look at the chart on 323, | nean,
it's, like, 0.03 ppb. | nean, it's just -- | guess
it depends what the threshold of your machine to
detect it, but 0.03 parts per billion is nearly
nonexi st ent .

BY MR. BU:
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Q. Ckay. Ppb is a neasure of concentration;
I's that correct?

A. Parts per billion.

Q Okay. Is -- so in water at least, a ppb is
sonmeti mes equated with a mcrogram per liter; is
that correct?

A. Yes.

Q. Al right. Do you know whet her that
conversion also holds true when the mediumis air?

MR. MANDELL: Objection.
A " mnot an expert in fluid concentrations

and whether or not they treat air as a fluid or not.

But 0.03 parts per billion would be small in any
measuring tool, | believe.
BY MR. BU:

Q. Ckay. Can you turn to page 3357
Do you see this second full paragraph

begi nning, "Assum ng a typical air concentration"?

A. Yes.

Q. And ATSDR reports that, "Assum ng a typi cal
air concentration range of 100 to 500 ppt and a
breat hing rate of 20 cubic neters air per day, the
average daily air intake of trichloroethylene can be
estimted at 11 to 33 mcrograns per day."

Did | read that correctly?
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A. You read it correctly.

Q Do you have any reason to disagree that the
average daily air intake of TCE can be estimted at
11 to 33 mcrograns per day?

MR. MANDELL: Objection.

A. Well, | don't know they -- they're starting

off with a sentence of an assunption. So |I'm not

really sure what the typical air concentration of

100 to 500 ppt -- | actually don't even know what
"ppt" stands for, to be honest with you. |[Is that
parts per trillion? What does the "t" stand for?
BY MR. BU:

Q. Yeah, let's assune that "ppt" stands for
parts per trillion.

A. But | don't know. | mean, that's -- this
Is a report from 1981 or 1982 and -- | guess the
answer is I'mnot -- | don't have the expertise to

tell you what a breathing rate of 20 meters cubed
per -- air per day and the average daily -- to say
if this is a correct number or not.

Q. Okay. ATSDR goes on to report that,
"Average daily water intake of trichloroethylene can
be estimated at 2 to 20 m crogranms per day, assum ng
a typical concentration range of 2 to 7 ppb and

consumption of 2 liters water per day."
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Did | read that correctly?

A. You read it correctly.

Q. Al right. And do you have any reason to
di sagree that an average daily water intake of TCE
could be estimated at 2 to 20 m crograns per day?

MR. MANDELL: Objection.

A. Again, | don't have a report to | ook at
that. |'m not sure where they draw the typica
concentration from | don't know what the -- that
that's the estimate that would be correct. |'m not
sure that -- actually, | can tell you the fact that
nost -- nost people don't drink 2 liters of water a
day. That's the eight glasses of water that doctors
tell you to drink, but nost people don't do that.

So that part, | would say | don't agree with at all.
That's probably not nmost Anericans.

But in any case, this is -- the background
you're referring to, whether or not it's accurate or
not, | can't say. But this is what people at Camp
Pendl et on woul d have been drinking, and yet they
still had -- when you | ook at the Canp Lejeune where
t hey drank contam nated water, they still had a
significantly higher rate of kidney cancer than the
background at Canp Pendl eton. So regardl ess of what

t he nunmber actually is, people in Canp Lejeune stil
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had a significantly nore, you know, exposure to TCE
t han the background woul d have been.
BY MR. BU:

Q Woul d you agree that for purposes of risk
assessnment, it's reasonable to assunme that someone
consunmes 2 liters of water per day?

MR. MANDELL: Objection.

A. No, | think that you have to | ook at the
actual population. And soldiers at Canp Lejeune may
have drank quite a bit nmore, the average person who
sits in an air-conditioned office maybe drank quite
a bit less.

BY MR. BU

Q Okay. Did you consider whether TCE is al so
detected in comon food products?

A. | didn't consider that beyond, as |
menti oned, that the conparison group would have been
eating what -- the same food as the -- you know, in
Canp Pendl eton as they were eating in Canp Lejeune.
There's no evidence that they had dramatically
different diets or consunption or breathing
different air.

Q Okay. Do you consider mcroplastic
particle exposure to be a risk factor for kidney

cancer ?
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A. | don't have -- |'ve not read the
literature on mcroplastic and kidney cancer.

Q What about nanopl astic particle exposures?

A. Same about that, | haven't read that.

Q. All right.

A. It's certainly not well recognized.

Q. Can you turn to page 15 of your Downs
report for me, please?

A. Go ahead.

Q. Do you see the paragraph at the bottom of
page 15 beginning, "Furthernore, it has been
consi stently proven"?

A. Uh- huh.

Q Okay. And the second sentence of that
par agraph, you write, "Furthernore, research has
shown that mcroplastic or nanoplastic particle
exposure causes toxicol ogic damage to the kidneys
via oxidative stress and inflammtion."

Did | read that correctly?

A. Yes.

Q. Al right. Why is mcroplastic or
nanopl astic particle exposure relevant to
under st andi ng the causes of kidney cancer?

A. It's anong the potential causes of kidney

cancer. |It's not necessarily -- | nean, if you're
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trying to be thorough and trying to list all the
potential causes of kidney cancer, then that is one
of the potential causes.

Q Are m croplastics and nanopl astics commonly
found in the environment?

A. ' m not an expert in mcroplastic or
nanopl astic, and also | can't say what the -- how
much of it was around in the 1960s and ' 70s that may
have -- you know, so | wouldn't be able to make a
comment on that.

Q Woul d the exposure had to have been in the
'60s or the '70s to explain M. Fancher or
M. Downs' cancers?

MR. MANDELL: Objection.

A. Not necessarily, no.
BY MR. BU:

Q. And why not ?

A. Well, | nean, it doesn't have to correspond

with exactly when they were in Canp Lej eune.

Q. I's there an established |atency for kidney
cancer?

A. No. You never know when -- the day the
first cancer cell arises until they becone
clinically evident. So no, we don't know that for

any given cancer.
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Q. Is latency a consideration in
epi dem ol ogi cal studies?

A. It is one consideration.

Q Al right. Why do epidem ol ogi cal studies
consi der | atency when nmeasuring associ ation between
exposure and di sease?

A. Because exposure has to |lead to sone change
-- cellular changes that subsequently lead to
cancer, so -- but there's not a set time period for
whi ch that can happen. But if you went to Canp
Lej eune and the next day you had cancer, it would be
hard to associ ate that.

So that's -- there needs to be sonme tine

for the cancer to develop. VWhat the m ni num

threshold, | don't think anybody knows. But we --
but it's -- there's probably a m ninmum threshol d.
Q Do you know whet her epi dem ol ogi cal studies

often use a 10- to 20-year |atency when nmeasuring
associ ati ons between exposure and cancer?
MR. MANDELL: Objection.
A. Are you asking me why they do it?
BY MR. BU:
Q Whet her you're famliar with --
A. | don't know that there's a set ampunt. |

t hi nk people do sone things for convenience, but |
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don't know that there's any scientific rationale why
they say it has to be a specific m ni mum anount.
There is no specific mninmum anmount that |'ve seen
any paper wite, oh, yeah, we can tell that it was

t hree days ago or three years ago or ten years ago
that they first -- had their first cancer cell that
subsequently grew.

Q. Are you aware of any chem cal test that can
be used to determ ne whether a kidney cancer was
caused by a toxic exposure?

A. No.

Q Are you aware of any blood tests or tissue
sanple tests that can be used to determ ne whether a
ki dney cancer was caused by toxic exposure?

A. No.

Q. Are you aware of any other tests, including
bi omar ker tests, that would indicate whether a
ki dney cancer was related to toxic exposures?

A. No, but | wouldn't expect it based on what
you see. Cancers are heavily nutated, and the --
what precedes a cancer devel opment woul d not
necessarily inmpact what nutations you devel oped
unl ess you had an inherited nutation where you woul d
say, | know I'm | ooking for a specific gene. But

even if you had a susceptibility gene, it wouldn't
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tell you what activated it or what caused it.

So this -- | mean, while | understand your
| i ne of questioning, it's not sonmething that | think
we would ever find. | don't -- you know, | think
that you can -- you can clinically find out what the
per son was exposed to, but when you | ook at the
cancer directly, you wouldn't know what exactly the
trigger was in nost cases.

Q. And you woul dn't know what the trigger was
in M. Fancher or M. Downs' case either; is that
fair to say?

MR. MANDELL: Objection.

A. | think it's a conpletely different
guestion. The trigger there is -- the question
there is: What are the relative risks for them
devel opi ng cancer? And you're, again, not saying |
can pinpoint this is the exact thing, what you're
saying is this is the nost likely thing. That's the
rel evant questi on.

And in their cases, when you | ook at their
chem cal exposure and the association with cancer
and the fact that they got that cancer, you can say
with quite a bit of certainty that they're as likely
as not getting this cancer because of their exposure

to this carcinogen.
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BY MR. BU:
Q Okay.
A. Looking at their tunmor and then doing sone

sort of assay is not possible currently.

Q. l'"m sorry, you mean | ooking at their tunor
or doing an assay --

A. Once you see that they have a clear cel
carcinoma, trying to backtrack and say, was it --
what was the direct cause is not currently possible
with any testing.

Q Okay. Are there any clinical features of
ki dney cancer that are characteristic of a toxic
exposure?

A. Not for kidney cancer that |'m aware of.

Q. Ckay. OQutside of this litigation, have you
ever diagnosed a patient with chem cally induced
ki dney cancer ot her than snoking?

MR. MANDELL: Obj ecti on.

A. You suggest that snoking is a rec- -- has
sonme features that we can recogni ze differently than
ot her toxins. The answer is no, there is no case
where you can | ook at the pathol ogy and know t he
etiology. You can surmse -- or estimte the
potential causes based on the clinical history and

the relevant literature, but it's not a pathologic
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finding, including snoking.
BY MR. BU:

Q Setting aside, you know, the pathol ogic
findi ngs, have you ever told a patient, the |ikely
cause of your kidney cancer was a chem cal exposure
ot her than snoki ng?

A. For kidney cancer specifically, I'mtrying
to think. You're asking about chem cal exposure?

Q. Yes.

MR. MANDELL: |I'm going to object to
t he question.

But you can answer.

A. Yeah, | don't know. | nmean, it's been
20 years. | don't know that | have -- that | have
done that. | have -- yeah, | would say | don't
know.
BY MR. BU:

Q Have you ever treated a patient for kidney

cancer follow ng exposure to TCE?
A Not that | can recall.

And if we take a step back, | think I have
seen some people on supplenments who have had upper
tract urothelial carcinom and renal pelvis tunors
that | think were caused by those. So | guess the

answer i s yes.
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Q. When you say "were caused by those" --

A. That | thought were maybe related to
aristolochic acid or sonme other chemcal. So |
think -- so for upper tract, if we're going to --
since we're going to include that in renal cancers,
"1l nodify that answer because | have seen sone
patients on Chinese herbs that | think had the
exposure.

THE STENOGRAPHER: And what was the
acid you sai d?

THE W TNESS: Ari stol ochic.

MR. BU. | don't know if you can read
that. A-r-i-s-t-o-l-0-c-h-i-c.

THE STENOGRAPHER: Thank you.

MR. MANDELL: | think I would have

needed to Googl e.
BY MR. BU:

Q Have you ever treated a kidney cancer
patient follow ng an exposure to either PCE, vinyl
chloride, or benzene?

A. | think that's going to be a difficult
guestion to answer. |'ve treated patients who have
worked in the petrochem cal industry here in Texas.
| wouldn't be able to say that | was doing a

di fferential diagnosis about the cause of treating
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their cancer. |It's possible that they may have been
exposed to hydrocarbons or other chlorinated
substances that contributed to their kidney cancer.
Qutside of this context, it wouldn't nake sense to
sort of try to weigh the factors. | was taking care
of their cancer.

Q. Okay. \When you see new patients or do
pati ent intake, do you screen those patients for any
ri sk factors?

A. | don't use screening in that context. |
di scuss with them what the risk factors m ght be.
They m ght have nodifiable risk factors, |ike
snmoki ng that | want themto stop. But beyond that,
yes, | take a thorough history.

Q. All right. As part of that history, you

ask about snoking history?

A. | ask about snoking, | ask about drinking.
| ask their diet. | ask a |lot of questions.
Occupation. | see veterans, so | ask about Agent

Orange exposure, other things |like that.
So yes, | mean, |I'mgoing to ask
guestions. Now, many of these things may not be
rel evant for their particular cancer.
Q Why do you ask about Agent Orange exposure?

A. Because | see prostate cancer, and they may
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be service connect ed.

Q Are there particular occupations that
you're | ooking out for when you ask about
occupati onal history?

A. For bl adder cancer, painters, hairdressers,
things |like that, where they m ght be exposed to
di fferent carcinogens fromtheir occupations.

Q. What about for kidney cancer?

A. Not specifically.

Q. And do you screen your kidney cancer
patients for Agent Orange exposure?

A. No. We have -- we have discussed that.
There's no clear association. The VA hasn't deened
it service connected, the best as | know. They may
change their m nd. They've changed their m nd about
other things. But as far as | know, it's not.

Q When | ooking at snoking history, do you

consi der snmoking cessation?

A. If they're active snokers, | offer snoking
cessati on.
Q. Okay. | guess what | nean is, in your

opi ni on, snoking cessation dimnishes the risk of
ki dney cancer; is that correct?
A. No. The data -- there is data that

stopping snmoking will eventually dimnish |ung
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cancer risk, but I'm not aware of good data for
ot her cancers necessarily. But the association with
smoking is actually relatively weak for kidney

cancer. So, anyway.

Q. Okay.

A. But | think they should -- if they're
snmoki ng, they should stop snmoking because of
cardi ovascul ar di sease as well, you know.

Q So for kidney cancer risk, do you

di stinguish between distant former snokers and
recent former snokers?

A. Again, | think the data overall is that
snmokers have a relatively Iow increased incidence.
Yes, | think in general, the duration and intensity
can make a difference, but -- but the literature is
certainly not very well established regardi ng kidney
cancer and snoking as conpared to, |like, lung cancer
and snoki ng.

Q. Okay. \When you say the literature is not
wel | established, does that also include the
literature describing the dimnution in risk, if
any, related to how | ong ago someone quit snoking?

A. ' m not aware of the literature about --
showi ng when you quit or how |l ong ago you quit, how

much it inpacts your baseline risk versus the other.
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It's probably because the baseline risk is
relatively |Iow anyway. |t would be hard to show a
significant decrease if you quit 10 years ago versus
20 years ago.
Q. Okay. Could a snoking -- okay.
Earlier we had di scussed age as a risk
factor.
Do you recall that?
A. Yes.
Q Al right. What role does age play in
cancer etiology?
A. As you get older, you -- your risk for many
cancers goes up.
Q Okay. |s there a proposed mechani sm for
why you're increased of cancer goes up with age?
A. Presumably, the -- well, cells, as they

replicate, m ght have alterations and you accunul ate

the alterations over a lifetime. You also have nore
exposures over a lifetime to potential carcinogens.
Q. Okay. And these are -- okay.
MR. MANDELL: Five m nutes whenever
you get a chance.
MR. BU: Yeah.
MR. MANDELL: Take your tine.
BY MR. BU:
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Q. Can you turn to page 24 of your Downs
report, Exhibit 27

A. Yes.

Q And do you see that listed bullet point,
l.a., in the mddle of page 24?

A. Yes.

Q. And you conpare SEER statistics for the
I nci dence of Kkidney cancer in nmen between the age

group of 65 to 74 and the age group of 75 and ol der,

correct?
A. Yes.
Q And in your report, you conclude -- you

conclude that, "This difference in incidence of 10
men per 100,000 is clinically insignificant."
Do you see that?
A. Yes.
Q How do you determ ne whet her or what --
sorry.
How do you determ ne what difference in

i ncidence is clinically insignificant?

A. Just ny opinion that -- that
1 ten-thousandths of a percent is -- or, you know, 1
out of 10,000 nmen is not significant. It's

extremely rare. That's just an opinion.

It was also to denpnstrate that his
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baseline risk, just based on 82, is one per
t housand. It's not nmuch. So just because somebody
Is 82 doesn't nean that they're very likely to get
ki dney cancer.
MR. BU. All right. W can stop
t here.
THE VI DEOGRAPHER: AlIl right. W are
off the record at 2:08.
(Break taken, 2:08 p.m to 2:12 p.m)
THE VI DEOGRAPHER: W are back on the
record at 2:12.
BY MR. BU

Q. This may seema little silly, but for the
sake of the record, Dr. Lotan, did you discuss your
deposition testinony with anyone during the break?

A. No.

Q All right. |s there anything you have
testified to today that you would like to clarify or
correct?

A. No.

Q. Okay.

MR. BU. Can we pull Tab 7? Actually,
hol d on. Yes, Tab 7.

(Exhibit No. 14 marked.)
BY MR. BU
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Q. The court reporter has handed you what's
been marked Exhibit 14. This is the ATSDR s Public
Heal th Assessnent for Canp Lejeune drinking water
from 2017.

Have you reviewed this document before?

A. | have reviewed parts of it. Maybe not
every word of it.

Q. Do you renmenmber which parts of this report
you woul d have reviewed in preparing your reports in
this litigation?

A. | mean, there was a bunch of docunentation,
| think, about the relative risks of cancer. And
al so the parts | quoted about drinking water
exposures at the canp, but -- but not every report
on every exposure, it |looks |like. So probably the
summary dat a.

Q Ckay. Are you aware that as part of this
report, ATSDR estimted the elevated lifetinme cancer

risk for exposures to water at Canp Lejeune?

A. | have seen tables. Mostly focused -- |
nostly focus on the kidney cancer. | didn't
necessarily look at the -- the overall risk.

Q. Okay. Wuld it be fair to say that the
overall -- I'"'msorry, would it be fair to say that

t he kidney cancer risk would not be greater than the
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overall risk?

MR. MANDELL: Objection.

A. Are you going to -- are you asking about a
specific table? |I'd have to | ook at that.
BY MR. BU:

Q. Just conceptually, would the kidney cancer

ri sk exceed the all-cancer risk?
MR. MANDELL: Objection.
A. ' m not going to answer a concept ual
gquestion. W have the actual data. Should we -- we

can | ook at it.

BY MR. BU:
Q. Yeah, can you turn to page Romanette 127
A. Concl usion 17

Q. Concl usion 1, yes.
A. Okay.
Q And for Conclusion 1, ATSDR estimtes the

excess cases of cancer, correct?

A. Do you have a specific line? This is a
summary paper -- or page.
Q. Sure. So -- well, let's do it this way:

There are four bullet points in the m ddle of page
Romanette 12, correct?
A. Yeah, "Children |iving on-base" -- yeah.

Q. Al right. And ATSDR i s discussing

Golkow Technologies,

877-370-3377 A Veritext Division www.veritext.com
Case 7:23-cv-00897-RJ  Document 508-2  Filed 08/26/25 Page 197 of 305



© 00 N oo 0o b~ wWw N PP

N D NN NN P P P P PP PR R
ga A W N P O © 00 N O 0o~ WO N P+ O

Page 197

di fferent popul ati on subgroups at Canp Lejeune,

correct?

A. It | ooks at various diseases, yes,
I ncl udi ng vari ous cancers. |s that what you're
aski ng?

Q. No, I'masking if they're |ooking at

di fferent popul ati on subgroups.
A. In this specific page?
Q Yeah, those four bullet points are
conparing four different subgroups of popul ation --
A. Di fferent popul ati on subgroups, yes.
Q. Yes.

And the third subgroup is Marines in
training fromthe early 1970s to the early 1980s,
correct?

A. Yes.

Q For this popul ati on subgroup, ATSDR reports
t hat they had an estimated upper-bound cancer risk
of about 4 excess cases of cancer for every 10,000
exposed persons, correct?

A. That's what it states.

Q Al'l right. And excess cases of cancer
woul d be cases of all cancers, not a specific type
of cancer, correct?

MR. MANDELL: Objection.
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A. In general, | think that's what they're
referring to. | would have to | ook at their
specific data. This is a conclusion statenent.

BY MR. BU:

Q. Okay. And the nunber of excess cases of
cancer would include cases of kidney cancer,
correct?

MR. MANDELL: Objection.

A. If it'"s -- if it's an overall case, then it
woul d i nclude ki dney cancer.
BY MR. BU:

Q. Al right. And there's no reason to think
t he nunmber of cases of kidney cancer would be
greater than the nunber of cases of all cancers,
correct?

MR. MANDELL: Objection.

A. | don't think you can make that concl usion
based on this statenent.
BY MR. BU:

Q. Okay. Do you have any reason to di sagree
with the ATSDR s conclusion that for Marines in
training fromthe early 1970s to the early 1980s,

t here woul d be an upper-bound cancer risk of about
4 cases of cancer for every 10,000 exposed persons?

MR. MANDELL: Objection.
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A. | believe you can read this accurately. |

mean, there's got to be a table that goes along with

this concl usi on. | would have to |look at that to
say if | conpletely agree with it.
BY MR. BU:

Q. Did you | ook at any of the tables included
in the Public Health Assessnent in devel opi ng your
reports in Fancher or in Downs?

MR. MANDELL: Objection.

A. | think I |ooked at this anong ot her
reports as well.
BY MR. BU:

Q. When you say "this,"” what are you referring
to?

A. | mean this ATSDR. | know there were sone
tables fromthis that | |ooked at.

Q Ckay. Can you turn ahead to page 357

A. Okay.

Q. Do you see Figure 9, "Hadnot Point:
Estimated Lifetime Cancer Risk by Age Group over
Ti me Based on 3-Year Exposure for Residents and
Mari nes-in-Training"?

A. Yes.

Q Ckay. The graphs on Figure 9 describe the

different estimated |ifetime cancer risks for
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di fferent popul ati on subgroups at Canp Lejeune,
correct?

A. Yes.

Q Al'l right. And one of those subgroups is
Mari nes who trained and |ived on base.

Do you see that?

A. Yes.

Q. Al right. And the highest estimted
lifetime cancer risk for that popul ation subgroup is
3.5 times 10 to the mnus 4th, correct?

A. That's what it says.

Q Anot her way to interpret that would be 3
and a half cases for every 10,000 Marines, correct?
A. Just nunerically, yes. But the caveat

here, which | think you should point out, is that
nost of the Marines had not even reached age 65,
which is the average age for many cancers. And so
we don't know what -- their actual true lifetine
ri sk. Many nore cases could develop in the next --
you know, over the next 10, 15, 20 years that would
conpletely shift this nunber to a different, nuch
hi gher nunber .

So to ask ne if | agree with the numoer, |
woul d say | can read a piece of paper, but | don't

necessarily agree that that's their max cancer ri sk,
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the way that they describe it, because it may be
conpl etely wrong. It's not conmpletely relevant to a
ki dney cancer patient as well because it doesn't
mean that your risk of every cancer is uniform

Q. Ot her than factoring in age, why el se m ght
you think that the estimated lifetinme cancer risks
reported on Figure 9 may be incorrect?

MR. MANDELL: Objection.

A. | think only 12 percent of patients had
died at this point. So lifetime risk inmplies you
| i ved out your whole life, and if nopst people didn't

die, then we don't know what's going to happen to

them | don't think the risk is going to go down
over a lifetime. |It's going to probably only go up.
BY MR. BU:

Q. Ckay. So you're considering, | guess, the

number of deaths that would have been observed in
this population at this point in time?
MR. MANDELL: Objection.
A. You' re not showing ne any raw data. You're

aski ng about overall cancer based on this graph

wi t hout any raw data -- raw nunbers. And |I'm not
even sure that | can conpletely relate this to the
ki dney cancer risk, which is what -- the main thing

that | was | ooking at.
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So | don't know that | can coment much
further. All | can say is that this is sone data on
a point -- at one point of tinme for overall cases,
but | can't say that | agree with the concl usion,

that this is the max rate, nor can | agree that
this -- that this won't change over tine.
BY MR. BU:

Q. The graphs on Figure 9 also show the risks
varyi ng dependi ng on when sonmeone was at Canp
Lej eune, correct?

MR. MANDELL: Objecti on.

A. The -- that's -- that's what the graph
suggests.
BY MR. BU:

Q. Do you have any reason to disagree that the

ri sks for Marines who trained and |ived on base
woul d depend on when they were at Canp Lejeune?
MR. MANDELL: Obj ecti on.

A. | can't really agree with that statenent.
They may have all been at increased risk. Any
i ndi vi dual m ght be at a slightly higher or slightly
| ower risk about -- based on when they were there,
how much water they drank, where exactly they
served, where they |ived.

But | would say that -- that nopbst Marines
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that were there probably were at higher risk
regardl ess of the time frame. The actual risk may
have varied, but -- based on an individual, but --
but | don't know that | would think that, oh, there
was a safe tinme to |live there based on this -- based
on this graph al one.

And, again, you know, | think |I should --
| think, you know, since | haven't really | ooked --
don't see the actual data and didn't | ook at the
overall counts or risks, | really focused on ki dney
cancer risk, | think my conclusions fromthis should
be viewed with a grain of salt.
BY MR. BU

Q Okay. Wbuld you agree that the actual

ri sks depend, in part, on when soneone was at Canp

Lej eune?
MR. MANDELL: Objection.

A. Yeah, again, | -- | think at this point |I'm
starting to speculate, so | don't -- | don't want to
make -- | don't think | can respond to that.

BY MR. BU:

Q Okay. Are you famliar with the term
"cancer slope factor"?

A. No.

Q Ckay. Okay. \What about the term
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“inhalation risk unit"?

A. No.

Q Okay. You can set the Public Health
Assessnent to the side. And Zach will rem nd ne
t hat you should bind it so the pages stay in order.

Can you go to page 26 of your Downs

report?

A. Ckay.

Q And do you see Section 17, "M . Downs'

Injuries,” which includes four listed bullet points?

A. Yes.
Q. Al right. In ltem4, you wite, "The
medi cal billing relating to M. Downs' kidney cancer

di agnosi s and netastasis, the surgery to renove his
ki dney and the followup treatment related to his
ki dney cancer was reasonable and nedically
necessary."
Did | read that correctly?

A. Yes.

Q. Al right. The metastasis you refer to is
the jejunum or small bowel cancer, correct?

A. It was the kidney cancer that netastasized
to the small bowel . It was not small bowel cancer,
It was a netastasis to that spot.

Q And that's the only netastasis you're aware
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of, correct?

A. | haven't reviewed his nost recent -- any
updat ed records, but that was what was docunented so
far. Very unlikely that sonmebody would just have
one netastatic site. Mst netastatic sites are
system c, so other sites m ght show up. But that's
what's been docunented so far.

Q. Ckay. Let nme ask it this way: VWhen you
refer to the nmetastasis in Item4, are you referring

to anything other than the netastasis to the small

bowel ?

A. No.

Q. Okay. And that nmetastasis was resected,
correct?

A. Yes.

Q. Al right. Are you opining to any other
specific surgeries or treatnment that M. Downs w ||
need in the future?

A. | think if you look at the natural history
of metastatic kidney cancer, it's alnmost certain
that he will recur el sewhere at sonme point.

Q Are you offering opinions about the type of

recurrence M. Downs wi || experience?
A. Well, if he recurs, it will be system c,
not -- he obviously had his kidney renoved. It
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can't -- won't be local, or less likely to be |ocal.

Q Are you offering opinions about how that
system c cancer would be treated?

A. No, because it will depend on his overal
medi cal condition.

Q. Okay. Did you review M. Downs' billing
records in preparing your report?

A. Just what was available. | don't think I
saw every nedical bill

Q. Are you offering any opinions about the
total cost that was billed to M. Downs?

A. No.

Q. Okay. And are you offering any opinions
about the present value of those medical bills?

A. No.

Q. Ckay. Can you turn to page 22 of your

report in Fancher, Exhibit 17

A 227
Q Yes, page 22 of Exhibit 1.
A. Okay.

Q. Okay. Item 4 for M. Fancher's report
reads, "The medical billing relating to
M . Fancher's ki dney cancer diagnosis, the surgery
to renove his kidney and the follow up treatnent

related to his kidney cancer was reasonabl e and
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medi cally necessary."

Did | read that correctly?

A. Yes.

Q Okay. Ot her than cancer surveillance, |ike
CT scans, is there any other followup treatnment
t hat woul d have been related to M. Fancher's Kkidney
cancer ?

A. Well, a CT is not the only inmaging. He
probably woul d be getting imaging of his chest as
well. Probably going to have to have |ifelong
moni toring of his blood work because he has one
ki dney now.

So he's going to have -- people are going
to have to nonitor his general health. He's at
hi gher risk for future kidney dysfunction, high
bl ood pressure, just based on having one kidney. He
al so had a flank bulge, so theoretically, if he ever
wanted to have that fixed, he would have to have
pl astic surgery done for that.

So one can -- can specul ate about what his
future risks m ght be, but he's definitely going to
need |ifelong nmonitoring of his overall general
heal t h.

Q Woul d plastic surgery for M. Fancher's

flank bul ge be nedically necessary?
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MR. MANDELL: Objection.

You can answer.

A. I think dependi ng on how conprehensive you
| ook at sonebody's overall health. | nmean, if it's
-- if it's bothering his qualify of life, it's a
consequence of his original cancer, one could argue
that it may be something that he -- you know, it was
sonmet hing he suffered as a consequence of his kidney
cancer.

Is it something that he has to do to
survive? No. But is it affecting his quality of
life? Yes. So there are a |ot of things you don't
have to do nmedically, but that would inpact your
gquality of life.

BY MR. BU:

Q Regar di ng hi gh bl ood pressure, is there
any -- are you opining that M. Fancher will require
anyt hi ng other than nonitoring?

A. As | ong as he doesn't devel op high bl ood
pressure. But it's certainly sonmething he's going
to have to be nore conscious of maybe than the
person with just one -- with two kidneys. |If you
only have one kidney, you have a |ower threshold
maybe to end up with chronic kidney di sease.

Q Simlarly, other than nmonitoring, are you
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opining that there's any other treatnent M. Fancher
will -- M. Fancher requires regarding his chronic
ki dney di sease?

A. Ri ght now, no, but if we're |ooking over a
lifetime, then it's possible. He's certainly at
hi gher risk than if he had had two kidneys from
suffering consequences that m ght result from poor
ki dney function.

Q Did you review M. Fancher's nmedical bills

I n preparing your report?

A. There were sone avail able, but not the
conprehensive -- not all of them no.
Q. Are you offering any opinions about the

total value of M. Fancher's medical expenses?

A. No.

Q. And are you offering any opinions about the
present val ue of those nedical expenses?

A. No.

Q Okay. For either M. Fancher or M. Downs,
I's there any net hodol ogy you used to determ ne
whet her the ampunts being billed were reasonabl e?

MR. MANDELL: Objection.
l'"m sorry, go for it.
A. Yeah, | did not see the -- every bill, so

it's hard -- | can't make any general conclusion. |
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t hi nk they got appropriate nedical care, but the
billing I can't conmment on.
BY MR. BU:

Q Okay. \When did you first beconme aware of
the Canp Lej eune Water Litigation?

A. | think it was a couple years ago. |
woul dn't know exactly when.

Q. Were you aware of the Canp Lej eune Water
Litigation before your involvenent as an expert
W t ness?

A. I think just vaguely, just.

Q Do you know how you found out about the
Canp Lejeune Water Litigation before you were
retained as an expert w tness?

A. | think just fromthe news. Not any
specific.

Q Do you recall when you were first contacted
about working on the Canp Lejeune Water Litigation?
A. No. | imagine that it was within the

| ast - -

MR. MANDELL: He's not asking about
any particular conmunications, but he's asking you
about the date or tine frane.

A. Sonmetinme in 2023.

BY MR. BU:
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Q. Do you recall when in 20237

A. No. |It's probably maybe April, WMay.
could be m staken, though.

Q W thout telling me what was di scussed, do
you renenber who contacted you?

A. I would have to | ook back. My have been
Patrick Telan's office, but | could be m staken.

Q. Ckay. Do you renenber how Patrick Tel an or

his office contacted you?

MR. MANDELL: Objection.
A. It probably would have been by e-mail.
BY MR. BU:
Q. Okay. And thinking only about that initial
contact, do you recall how, if at all, the Canp
Lej eune Water Litigation was described to you?

MR. MANDELL: |'m going to object and
say don't answer that question. |t sounds to ne
like it's calling for communicati on between a | awyer
and Dr. Lotan. [I'mnot sure | can interpret that
any other way. And I'mnot trying to speak for the
wi tness, but if you want to try to rephrase it.

But |I'm going to say, | guess, don't
answer that particular question.
BY MR. BU:
Q So | am going to ask about your
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communi cations with | awers, but only before you

were retained as an expert w tness.

MR. MANDELL: |I'm going to object and

say | -- well, ask your question, | guess. W']||

take it step by step.
BY MR. BU:

Q. When Patrick Telan or his office first

e-mai |l ed you, had you been retained to work on the

Canp Lejeune Water Litigation for any plaintiffs'

firnf

A. Bef ore, no.

Q Okay.

A. And | woul d have to doubl e-check. So, you
know, | think that's the office that contacted ne
first.

Q Okay. And at some point after

t hat - -

receiving that e-mail or initial contact, you agreed

to work as an expert witness for a plaintiffs' firm

correct?

MR. MANDELL: 1'm going to object to

the form of the question.

But you can answer the question.

A. Yeah, after the comunication, at sone
point | agreed to serve as an expert w tness.
BY MR. BU:

Golkow Technologies,
877-370-3377 A Veritext Division

Case 7:23-cv-00897-RJ Document 508-2  Filed 08/26/25

WWWw.veritext.com
Page 213 of 305



© 00 N oo 0o b~ wWw N PP

N D NN NN P P P P PP PR R
ga A W N P O © 00 N O 0o~ WO N P+ O

Page 213

Q. Ckay.
A. That's the chronol ogic order at |east.
Q So between that initial contact and you

agreeing to work as an expert wi tness, do you recall
any communi cations with plaintiffs' attorneys?

A. There were not --

MR. MANDELL: Objection.

A. | don't think I can -- | mean, | think the
initial contact was, can you send us a CV and, you
know, what -- what constraints you m ght have as an
enpl oyee of UT Sout hwestern, costs, et cetera. |
think after I sent that -- when they said they want
to retain me, | think after that, we had
communi cation, but they didn't send me docunents or
anything to review prior to that.

BY MR. BU:

Q Ckay. Vhen they sent an e-mail saying they
wanted to retain you, did you i medi ately agree to
be retained, or were there additional
conmmuni cati ons?

MR. MANDELL: |'m going to object. |
guess | can handle this one of two ways. | could
just have himleave the roomso | can put sonething
on the record, or | can just put it on the record.

| don't think it's, |ike, super-substantive that
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way, but |I'm happy to do it either way. | just
don't -- | want to make a record, but | just --

MR. BU: About a privilege issue?

MR. MANDELL: Yeah.

MR. BU. Okay. Sure. Wiy don't we
have the -- excuse the witness and you can make your
obj ection for the record?

MR. MANDELL: It will be 15 seconds.

THE W TNESS: Okay. No worries.

(Dr. Lotan exits proceedings.)

MR. MANDELL: Thanks. | just want to
make a record. | believe that any conmunication
bet ween the | awyer and the expert is privileged,
mean, this -- these questions about, well, when were
you formally -- was there a formal retainer letter,
t hat type of thing.

So | think he's answered the questions
anyways, but | just wanted to make that record. So
"1l grab him and --

MR. BU. Okay. So that | understand
your position, the privilege extends to
communi cati ons before he was retained as | ong as
they're comng fromthe plaintiffs' attorney for
pur poses of the sane litigation?

MR. MANDELL: | think it would -- for
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pur poses of what we're tal king about right now, |
t hi nk what he just said was basically he hasn't had
any communi cati ons of any substantive nature prior
to that.

But -- so I'"'mnot trying to say sone
bl anket rul e about every single situation, but --
but | would say that | think that the nature of the
way that -- as I'"'m-- you know, the nature of the
way that this generally works, ny position would be,
yeah, any comuni cati on between the | awer and the
expert is privileged. | think that's consistent
with the CMOs. | think that's consistent with the
law. And so | just wanted to nake that on the
record.

MR. BU:. Okay.

(Dr. Lotan reenters proceedings.)
BY MR. BU:

Q Have you executed any retai ner agreenent or
contract with the plaintiffs' |law firmregarding
this litigation?

A. | don't know that there's a specific
agreement. | know | received -- | nmean, | would
have to | ook back at ny e-mails to see what -- |
think we received -- there is a letter that we

recei ved saying, yes, that we're -- that they're
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going to use me as an expert witness. | don't
remenber signing anything.
Q. When you say there was a |letter that we

received, who is "we"?

A. Well, that | received.

Q. Okay.

A. | mean, in general, when | say "we," you
know, |I'm not allowed to do any outside enpl oynment
wi t hout the department. So | would have forwarded

it to the departnent. All the payments go to the
departnment or the University. So it's not done --
it's not done in isolation.

Q. | s there anyone at the -- |let ne take a
step back, actually.

When you say "the University," you're
referring to University of Texas Sout hwestern?
A. Yes.
Q. Is there anyone at University of Texas

Sout hwestern who assisted you in drafting your

reports?
A. No.
Q. | s there anyone at University of Texas

Sout hwest ern who hel ped you assenble materials to
review in formul ating your opinions?

A. No.
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Q. Ckay. Does University of Texas
Sout hwestern receive part of your conpensation?
A. The Departnment of Urol ogy does.
Q. Are your services being billed at $800 an

hour ?
A. Yes.
Q. Okay.

MR. BU. And actually, could we pull
Tab 33? I|I'msorry, 32 -- no, 31.

(Exhibit No. 15 marked.)
BY MR. BU:

Q. Al right. | have handed you what's been
mar ked Exhi bit 15. These are sone of your invoices
from University of Texas Sout hwestern?

A. Yes.

Q. Al right. And you submt your invoices
yoursel f, correct?

A. Yeah, | cc the departnment adm nistrators
because the paynents don't go to ne.

Q. Okay. And | apol ogize that these are a
little bit out of order.

A. Yes.

Q But can you turn to what's marked at the
bottom as page 12? This is the second-to-1ast page.

It's your fee schedul e.
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A. Yes.

Q Al right. And these are fees revised as
of April 2018, correct?

A. Yes.

Q. Are these the -- are these the current fees

that you're charging in this litigation?

A. Yes.

Q. All right. Do you know what portion of
t hose fees are provided to the Departnent of
Ur ol ogy?

A 50 percent, except | think a hundred
percent of the retainer, but 50 percent and -- of
everyt hing el se.

Q Does the other 50 percent go to you?

A. Yes.

Q. All right. Can you flip one page back to
what's marked as page 107

A. Yes.

Q. Al right. And this is a May 2023 invoice,
correct?

A. Yeah, probably the first one.

Q. Yeah. So this is the first one.

Do you know how nmuch earlier before
May 4th, 2023, you woul d have been working before

you sent your first invoice?
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A. Probably not very | ong.
Q Ckay. Vhen you say "not very long," like,
a mtter of weeks? A matter of nonths?
A. Yeah, probably one to two nonths at nost.
Q. Can you flip to what's marked as page 27?
This is a January 4th, 2024, invoice?
A. Wait, page -- which page are you | ooking
at? |1'm not seeing that.
Q. ["msorry. I1t's marked 002 in the bottom
ri ght - hand corner.
MR. MANDELL: We don't have that,
Nat han.
MS. JOHNSON: It's the very | ast page.
MR. BU. The very | ast page.
MR. MANDELL: Oh, it's clipped -- it's
clipped at the end.
THE W TNESS: The January 4th, 20247
MR. MANDELL: It's actually going to
be the | ast page of ours. For sone reason it's out
of order.
MR. BU. Yeah, | think they're all out
of order, unfortunately.
MR. MANDELL: That's it, yeah.
A. | see it.

MR. MANDELL: We're there.
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BY MR. BU:

Q Al right. If there are no invoices dated
bet wen May 2023 and January 2024, would you have
performed any work other than these two hours
bet ween that time period?

A. No.

Q. And do you recall doing work in this
litigation between May 2023 and January 2024 ot her
t han possibly two hours?

A Trust nme, | would have invoiced.

Q You woul d have been what ?

A I woul d have invoi ced.

Q. Okay. All right. Okay. And did you do
any work in this litigation other than for the Downs
and the Fancher case?

MR. MANDELL: |'m going to object and
I nstruct you not to answer that. Well, you can
answer yes or no.
BY MR. BU:

Q. Just yes or no.

A. No.

Q Okay. Your nost recent invoice is dated
for March of this year. Have you done work in this
litigation since March 20257

A. Yes.
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Q. And about how nmuch tine have you spent
working on this litigation since March 20257

A. There's an invoice for May 2025 if you | ook
at page 1. But it's the second-to-last page. It's
t he one right behind the | egal fees.

Q. Have you done any work since May 2025 in
this litigation?

A. Yes.

Q Al right. And about how nmuch work have
you done since May 20257

A Mostly review ng things this past weekend
and week. | don't know, maybe another 10 to
12 hours.

Q Have you subm tted any invoices since
May 20257

A. | can't remenber if | submtted sonething
I n June. | may have been hol ding off know ng that
t his was happening today, so -- so probably not.

Q. Okay. Would those 10 to 12 hours since
May 2025 have been for anything other than preparing
for your deposition?

A. No.

Q And your paynment does not depend on the
outcome of this case, correct?

A. No.
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Q. Is the fee schedul e that you or the
Uni versity uses in this case the sanme as the fee
schedul e used in other cases?

A. Yeah, | don't have -- it's -- | do what the
Uni versity says to do.

Q. Okay. Did you speak with any ot her
plaintiffs' experts in the course of preparing your
reports in this case without telling ne anything
t hat may have been di scussed?

A. No.

Q. Did you speak with any plaintiffs in the
course of preparing your reports in this case?

A. No.

Q Did you speak with any of the plaintiffs’
treating physicians in the course of preparing your
reports in this case?

A. No.

Q W thout telling nme anything you may have
di scussed with attorneys, what, if anything, did you

do to prepare for your deposition today?

A. | reviewed nmy reports. | reviewed sone of
t he experts reports. | reviewed the literature
agai n.

Q Wt hout telling me what was discussed, did

you have any neetings with attorneys to prepare for
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your deposition?

A. Yes.

Q How many neeti ngs?

A. I think two.

Q. VWhen was the first neeting?

A. Oh, | mean, where -- | mean, |'ve been

nmeeting with the |awers periodically throughout
this process, so | can't say that -- | nmean, if you
meant -- well, let me change that nunber, then.
Are we tal king about from May of 2023

until now? | wouldn't know how many tinmes we spoke.

Q Okay. Let's do it this way: When was the
nost recent time you had a neeting with a
plaintiffs' attorney?

A. Yest er day.

Q Al right. And who did you neet with?

A. W th Zach.

Q How | ong was that neeting?

MR. MANDELL: | can't answer for you.

A. Oh. | think it was about an hour and a
hal f .
BY MR. BU:

Q Okay. Before yesterday, when was the | ast
time you had a neeting with a plaintiffs' attorney?

A. Wthin a couple of weeks.
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Q. Ckay. And who did you neet with?

A. Al so Zach.

Q How | ong was that meeting a few weeks ago?

A. | think it was probably a simlar tine
frame.

Q. About one and a half hours?

A. Somet hing |like that, yeah. It may have
been shorter. Maybe an hour.

Q. Did anyone other than Zach attend the
meeti ng yesterday?

A. No.

Q. Did anyone other than Zach attend the
meeting a few weeks ago?

A. No.

Q. Have you ever met with anyone other than a
plaintiffs' attorney or their staff to prepare for
your deposition?

A. No.

Q. Had you worked with Zach before this

litigation?
A. No.
Q Had you worked with his law firm before

this litigation?
A. No.
Q Had you worked with Pat Tel an before this
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litigation?

A. No.

Q To the best of your knowl edge, have you
previously worked with any of the plaintiffs' firns
i nvolved in this litigation?

A. No.

Q. Have you ever been a witness in a case
agai nst the United States?

A. No.

Q. Over the past four years, what percentage
of your annual income would you estimate has been

earned serving as an expert w tness?

A. How many years?

Q Past four years.

A. I don't know, |ess than 10 percent.
Q. Was it significantly --

A. Actually, no, less than 5 percent.

Q Okay. Was it significantly nore than
5 percent at any period of tinme?
A. No.
Q. Have you ever been retained as an expert
wi t ness in another case involving toxic exposures?
A. No.
Q And so is it fair to say you' ve never been

retained as an expert witness in another case
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I nvol ving TCE, PCE, vinyl chloride, or benzene?

A. That's correct, | have not.

Q. Have you ever been involved in litigation
as a party or as a witness -- sorry, as a fact
Wi t ness?

A. | was involved defending a urol ogist who --
well, where a patient had a conplication. | guess
| was a fact witness in that regard -- or as an
expert witness in that regard. |s that what you
mean?

Q. Yes.

A. Yes.

Q. Okay. Have you ever been a defendant in a

medi cal mal practice case?

A. | have been -- | had a TMB conpl ai nt t hat
was di sm ssed and | had a | awsuit that was
dism ssed. |[|Is that what you nean?

Q VWhat is a TMB conpl ai nt?

A. Texas Medi cal Board.

Q. What was the nature of the conplaint?

A | think a patient thought that | was being
rude.

Q Do you recall the name of the patient?

A. | could find out. It was nore than a

decade ago.
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Q. Ckay. And that conplaint was di sm ssed?

A. Yes, w thout cause or whatever the thing

Q. Can you go back to your CV in either
Fancher or Downs? |t doesn't matter. At the top of
your CV, there's a signature and a date,

Sept ember 23, 2024.

Do you see that?

A. Yes.

Q Do you have a nore recent version of your
Cv?

A. | think I do. There -- published nore

papers since then.

Q Okay. Wbuld any of your positions or
appoi nt ments have changed since Septenber 20247

A. No.

Q Ckay. Would you have published any
articles relating to TCE since Septenber 20247

A. No.

Q. Woul d you have published any articles
relating to PCE, vinyl chloride, or benzene since
Sept ember 20247

A. No.

Q All right. O her than new publications,

are -- actually, take a step back.
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Do you see under "Education," a |list of
board recertifications on your CV?

A. Yes.

Q. Al right. And the nost recent board
recertification on this CV expires February 28th,
2025,

Do you see that?

A. Yeah, the -- there's a -- they have changed
t he whol e process. There's a continuing -- the
Anerican Board of Urology changed it to sort of a

continuing education. So I'"'mup to speed on that,

but it's not -- they don't use this particular
process. My board certification is still intact.
Q Okay. And does it expire at a certain
time?
A. No, as long as -- well, this is -- they

sort of started piloting it a couple of years ago.
But as long as you neet all the criteria, they
don't -- you don't -- you don't sit for an exam
anynore. |It's just -- you have certain requirenents
you have to do every year in terns of CME and
things |like that and then you maintain your
accreditation.
Q Ckay. Do you know who Theresa Koppie is?
A. | know Dr. Koppie, yeah.
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Q. Ckay. And how do you know Dr. Koppie?

A. Just from going to neetings and reading
some of her papers.

Q Okay.

A. Woul dn't be able to tell you any specific
paper, but | know who she is.

Q. Al'l right. Have you coaut hored

publications with Dr. Koppie?

A. | would have to PubMed us to see if we were
on any nmulticenter studies together. | couldn't
say, but | have a | ot of papers.

Q Okay. Do you recall if you've ever

presented at an AUA conference with Dr. Koppie?

A. When you say presented with somebody -- |
go to the AUA al nost every year and | occasionally
present. \When you say present with her, | don't

know what that woul d nean.

Q Okay.

A. Have we sat on the same panel together or
are we -- | don't know. That doesn't usually
correl ate.

Q Al right. Let me ask this way, then: How
woul d you descri be your relationship with
Dr. Koppie?

A. Col | egi al .
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Q. Have you ever discussed this litigation
with Dr. Koppie?

A. No.

Q. Al right. Do you hold yourself out as an
epi dem ol ogi st ?

A. No. |I'ma urologic oncologist and |
publ i sh outcomes research. That's the extent of
my -- what | hold nyself out to be.

Q How woul d you define "outcones research"?

A. | mean, it's a very broad spectrum
Looki ng at cancer outcones that could be related to
clinical factors, pathologic factors, nolecul ar
mar kers. But |'m not an epidem ol ogi st when it
becones -- when the math gets conplicated, | involve
a statistician.

Q. Do you consider yourself an expert in

statistics?

A. No.

Q. Do you consider yourself an expert in
genetics?

A. No.

Q Do you consider yourself an expert in

t oxi col ogy?

A No.
Q Do you consider yourself an expert in
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envi ronmental heal th?

A. No.

Q Do you consider yourself an expert in
occupati onal nedicine?

A. No.

MR. BU. Can we go off the record?
THE VI DEOGRAPHER: We're off the
record at 3:00.
(Break taken, 3:00 p.m to 3:07 p.m)
THE VI DEOGRAPHER: W are back on the
record at 3:07.
BY MR. BU

Q. Dr. Lotan, did you discuss your deposition
testinony with anyone during the break?

A. No.

Q. I's there anything that you' ve testified to
today that you would like to clarify or correct?

A. No.

Q. Do you feel that your testinony that you've
gi ven has been conplete and accurate to the best of
your ability?

A. Yes.

MR. BU: No further questions.
MR. MANDELL: Dr. Lotan, | just have a

couple of really quick questions.
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Cbvi ously, for the record, this is Zach
Mandel | .

EXAM NATI ON
BY MR. MANDELL.:

Q. If you could just take a quick | ook at your
Fancher report, for exanple, page 10.

Looki ng at the top of page 10 for
M. Fancher's report --

A. Yes.

Q. -- that first paragraph, it says, "There
are a nunber of additional |evels seen in the
literature relating to TCE and the other chem cal s,
such as PCE, that have been found to be causally
associ ated to kidney cancer. These have been
detailed in the General Causation reports of
Drs. Hatten and Bird that | have reviewed."

My question is -- | believe you testified
to this earlier, but you have reviewed the general
causation reports of Drs. Hatten and Bird; is that
true?

A. Yes.

Q And is it fair to say, as you state in
your report, that you read those and utilized those
and relied upon those for your opinions in this

case?
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A. Yes.

Q Wth -- and would it be fair to say that
that was with regard to, as you state in your
report, the levels of the different chem cal s that

are associated with kidney cancer and the

associ ation of those cancers -- chem cals to kidney
cancer?

A. Yes, | agree with that.

Q And then there was just some back-and-forth

I n the deposition on this issue, and we can turn to

the specific parts of your report for this, but is
it fair to say that for both M. Fancher and
M. Downs, ultimately your conclusion in ternms of
t he causal relationship of both of themto the water
at Canp Lejeune was nore |likely than not?

A. Yes, that's correct.

Q Ckay. And that, would you agree,
necessarily exceeds the as likely as not -- "at
| east as likely as not" standard?

A. Yes.

Q. Okay.

A. For both patients, yeah.

MR. MANDELL: That's all | have.
That's it.
FURTHER EXAM NATI ON
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BY MR. BU:

Q Looki ng at page 10 that M. Mandell had
referred you to, can you recall what other |evels
you conpared -- what other |evels you opined that
M . Fancher would have net?

A. | would have to | ook at the specific
reports to comment on that -- well, to answer your
question directly.

Q. OCkay. Are there certain |evels that you
gave nore wei ght than others?

A No. Again, | would have to | ook at the
report to see which one was the nost relevant to
each individual case.

Q Okay. 1Is it fair to say you gave nore
wei ght to the ATSDR studies than the other |evels
t hat you do not describe in your report?

A. | can't say that | can be specific -- that
specific to say which one wei ghed because this is
a -- you know, at the end of the day, a general
conclusion rather than saying this one report versus
this other report.

MR. BU. Can we go off record?

THE VI DEOGRAPHER: Off record, 3:11.
(Break taken, 3:11 p.m to 3:12 p.m)
THE VI DEOGRAPHER: All right. W are
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back on the record at 3:12.
MR. BU: Thank you.
| have no further questions.
MR. MANDELL: | have no further
guestions.
THE VI DEOGRAPHER: We're off the
record at 3:13.

(Deposition concluded at 3:13 p.m)
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CHANGES AND SI GNATURE
YAIR LOTAN, M D. JULY 14, 2025
Reason Codes: (1) to clarify the record; (2) to
conformto the facts; (3) to correct a transcription
error; (4) other (please explain).
PAGE LI NE CHANGE REASON
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S| GNATURE

I, YAIR LOTAN, M D., have read the
f oregoi ng deposition, or have had it read to nme, and
hereby affix my signature that sane is true and

correct, except as noted above.

YAl R LOTAN, M D.
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I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF NORTH CAROLI NA

| N RE: *  CAUSE NO

* 7:23-cv-00897
CAMP LEJEUNE WATER *
LI TI GATI ON *

Thi s Document Rel ates To: *
Al l Cases *

REPORTER' S CERTI FI CATI ON
DEPQOSI TI ON OF YAIR LOTAN, M D
JULY 14, 2025

I, CHRI STY R. SIEVERT, CSR, RPR, in
and for the State of Texas, hereby certify to the
foll owm ng:

That the wi tness, YAIR LOTAN, M D., was
duly sworn by the officer and that the transcript of
the oral deposition is a true record of the
testinony given by the w tness;

| further certify that the signature of
t he deponent was requested by the deponent or a
party and is to be returned within 30 days from date
of receipt of the transcript. |If returned, the
attached Changes and Si gnature Page contai ns any
changes and the reasons therefor;

| further certify that | am neither
counsel for, related to, nor enployed by any of the
parties or attorneys in the action in which this
proceedi ng was taken, and further that | am not
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of the action.

Subscri bed and sworn to on this the 21st
day of July, 2025.
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otherwise interested in the outcone

@,hﬁﬁ}j LA

CHRI STY R. SI EVERT, CSR, RPR
Texas CSR 8172
Expiration Date: 4-30-2027
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